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Inc., Chicago, Ill. 

Admiralty, Cases on, American Case-Book Series. By George de Forest Lord, Lecturer on Admiralty Law, 
Columbia University, and George C. Sprague, Assistant Professor of Law, New York University. 868 
pages, 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Agency (including Master and Servant), Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus 
in Harvard University. Second Edition, 8vo, cloth, pp. xv + 1173, $6.00. Harvard University Press, 
Cambridge, Mass. 

Agency (including Cases on Master and Servant), Cases on the Law of. By Ernest W. Huficut, late Professor 
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(de Sloovere), Suretyship (Langmaid), Torts (Hepburn), Trade Regulation (Oliphant), Trial Practice 
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University of Michigan. 573 pages. Price $5.50, cloth binding. Published by Callaghan & Company, 
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University of Michigan. Second Edition, 1060 pages, 1 vol., price $6.00. Callaghan & Company, Chicago, 
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Bankruptcy, Cases on, American Case-Book Series. By William E. Britton, Professor of Law, University of 
Illinois. 769 pages, t vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Bankruptcy, Cases on the Law of. By Samuel Williston, Dane Professor of Law in Harvard University. 
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cases on the law of bankruptcy, including fraudulent conveyances, with annotations. Second Edition, 
8vo, cloth. 648 pages, $5.00. Harvard University Press, Cambridge, Mass. 

Bankruptcy, Cases on. National Case- Book Series. By Evans Holbrook and Ralph W. Aigler, Professors of Law, 
University of Michigan. Second Edition, 1927, 661 pages, 1 vol., price $5.50, cloth binding. Callaghan 
& Company, Chicago, Illinois. 

Bankruptcy, Cases and other materials on the Administration of Insolvent Estates. National Case-Book Serits. 
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Bills and Notes, Cases on. By Morton C. Campbell, Professor of Law in Harvard University. Published in 
1928, 1051 pages, $7.50. Morton C. Campbell, Harvard Law School, Cambridge, Mass. 

Bills and Notes, Cases on, American Case-Book Series. By Howard L. Smith, formerly Professor of Law, 
University of Wisconsin, and Underhill Moore, Professor of Law, Yale University. Third Edition, 967 
pages, 1 vol., price $6.00, fabrikoid binding. West Publishing Co., St. Paul, Minn. 

Bills and Notes, Cases on. National Case-Book Series. By William E. Britton, Professor of Law, University 
of Illinois. Second Edition, 1932. 777 pages, 1 vol., price $5.50. Callaghan & Company, Chicago, Illinois. 

Bills, Notes, and Cheques, Cases on the Law of. By Melville M. Bigelow, of the Boston University Law 
School. Second Edition, revised by Frank Leslie Simpson; pp. xiv, 511; 146 cases, 8vo, $5.00 net. Little, 
Brown, & Co., Publishers, Boston, Mass. 

Business Law, Cases on. National Case-Book Series. By Alfred W. Bays, Professor, Northwestern Uni- 
versity School of Commerce. Third Edition, 1931. 1311 pages, 1 vol., price $5.50, cloth binding. Calla- 
ghan & Company, Chicago, Illinois. 

Business Units, Cases on. National Case-Book Series. By William O. Douglas, Professor of Law, Yale Uni- 
versity, and Mr. Carrol M. Shanks, formerly Professor of Law, Yale University. Management, 1248 pages, 
1 vol., price $7.50; Finance, 1218 pages, 1 vol., price $7.50; Losses, 1026 pages, 1 vol., price $7.50, cloth 
binding. Callaghan & Company, Chicago, Illinois. 

Carriers, Cases on the Law of Bailments and. By Emlin McClain, Judge of the Iowa Supreme Court. New 
Third Edition, Enlarged, pp. xx, 1125; 316 cases, 8vo, buckram, $6.00 met. Little, Brown, & Co., Pub- 
lishers, Boston, Mass. 

Carriers, Cases on, American Case-Book Series. By Frederick Green, Professor of Law, University of Illinois. 
Second Edition, 829 pages, 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Civil Procedure, Cases on. By Austin Wakeman Scott, Story Professor of Law in Harvard University. Price 
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Civil Procedure, Cases on, 1932 Edition (CCH University Case-Book Series). By Roswell Magill, Professor 
of Law, Columbia University. goo pages, price $6.50, De Luxe cloth binding. Commerce Clearing House, 
Inc., Chicago, IIl. 

Civil Procedure, Cases on, 1916. By William H. Lloyd, Professor of Law in the University of Pennsylvania. 
950 pages, $5.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Code Pleading, Caseson. National Case-Book Series. By Edson R. Sunderland, Professor of Law, University 
of Michigan. 761 pages, 1 vol., price $4.50, cloth binding. Callaghan & Company, Chicago, Illinois. 

Code Pleading, Cases on, American Case-Book Series. By Archibald H. Throckmorton, Professor of Law, 
Western Reserve University. 1 vol., 912 pages, buckram binding, price $5.50. West Publishing Co., 
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Code Pleading, Selected Cases on. National Case-Book Series. By Edward W. Hinton, Professor of Law, 
University of Chicago. Third Edition, 1932. 667 pages, price $5.50. Callaghan & Company, Chicago, 
Illinois. 

Conflict of Laws, A Selection of Caseson. By Joseph H. Beale, Royall Professor of Law in Harvard University. 
Bound in 2 volumes (formerly issued in 3 volumes) Second Edition, 8vo, cloth, pp. 1689, $10.00. Harvard 
University Press, Cambridge, Mass. 

Conflict of Laws, A Shorter Selection of Cases on. Adapted to the use of schools which are unable to give 
to the course the time necessary for the longer collection. By Joseph H. Beale, Royall Professor of Law in 
Harvard University. Second Edition, 8vo, cloth, pp. 828, $6.00. Harvard University Press, Cambridge, 
Mass. 

Conflict of Laws, Cases on, American Case-Book Series. By Ernest G. Lorenzen, Professor of Law, Yale 
University. Third Edition, 1118 pages, 1 vol., price $6.00, fabrikoid binding. West Publishing Co., 
St. Paul, Minn. 

Conflict of Laws, Cases on. National Case-Book Series. By Henry W. Humble, Professor of Law. Second 
Edition, 1929. 785 pages, r vol., price $5.50, cloth binding. Published by Callaghan & Company, Chi- 
cago, Illinois. 

Constitutional Law, Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus in Harvard 
University. 8vo, cloth, pp. xxxii + 1068, $6.00. (Book I, Introductory Topics; Book II, The Contract 
Clause, Ex Post Facto Laws, The First Ten Amendments; Book III, 13th, 14th, and 15th Amendments; 
Book IV, State and National Taxation, Money, the Commerce Clause.) Harvard University Press, 
Cambridge, Mass. 

Constitutional Law, Cases on, American Case-Book Series. By Walter F. Dodd, Professor of Law, Yale 
University. 1465 pages, 1 vol., price $7.00, fabrikoid binding. West Publishing Co., St. Paul, Minn. 

Constitutional Law, Cases on, American Case-Book Series. By James Parker Hall, late Dean of University 
of Chicago Law School. One vol. with 1926 Supplement, 1910 pages, buckram binding, price $6.50. West 
Publishing Co., St. Paul, Minn. 

Constitutional Law,Caseson. National Case-Book Series. By Dr. Lawrence B. Evans, Late Counsellor to the 
Brazilian Embassy, Washington. Second Edition, 1925. 1382 pages, price $5.50, cloth binding. Callaghan 
& Company, Chicago, Illinois. 

Constitutional Law, Cases on. National Case-Book Series. By Oliver P. Field, Professor of Political Science, 

. i a of Minnesota. 1114 pages, 1 vol., price $6.00, cloth binding. Callaghan & Company, Chicago, 
inois. 

Constitutional Law, Cases on, 1930. By Dudley O. McGovney, Professor of Law in the University of Cal- 
ifornia. 1803 pages, $7.50. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Constitutional Law, Cases on (CCH University Case-Book Series). By Henry Rottschaefer, Professor of Law, 
University of Minnesota. 1200 pages, price $6.50, De Luxe cloth binding. Commerce Clearing House, 
Inc., Chicago, Ill. 

Contracts, A Selection of Cases on. Edited and annotated by Samuel Williston, Weld Professor of Law in 
Harvard University; pp. xx, 1064; 412 cases, 8vo, buckram, $9.00 net. Little, Brown, & Co., Publishers, 
Boston, Mass. 
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Contracts, A Selection of Cases on the Law of. Designed to furnish the student with a collection of case; 
developing the fundamental principles involved in the formation, performance and discharge of simple 
contracts and contracts under seal. By Judge William A. Keener, late Dean of Columbia University 
School of Law. Second Edition.. Revised, reduced in size and brought to date by I. Maurice Wormser, 
Professor of Law, Fordham University and John T. Loughran, Lecturer, Fordham University. On 
vol., 1200 pages, bound in limp leather, $6.50. Publishers, Baker, Voorhis & Co., New York. 

Contracts, Cases on the Law of, American Case-Book Series. By Arthur L. Corbin, Professor of Law in Yale 
University. 1538 pages, 1 vol., price $6.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Contracts, Cases on, 1982 Edition (CCH University Case-Book Series). By George P. Costigan, Jr., Professor 
of Law, University of California. 1150 pages, price $6.50, De Luxe cloth binding. Commerce Clearing 
House, Inc., Chicago, Ill. . 

Contracts, Cases on. National Case-Book Series. By Grover C. Grismore, Professor of Law, University of Mich. 
igan. 1931 Edition. 1271 pages, 1 vol., price $6.50, cloth binding.- Callaghan & Company, Chicago, Illinois, 

Conveyances, Cases on. By Joseph Warren, Bussey Professor of Law in Harvard University. 804 pages. 
Accretion, Lapse of Time, Forms of Conveyances, Boundaries, Estates, Landlord and Tenant, Joint 
Ownership, Easements, Covenants for Title, Sealing and Delivery, Registration, Estoppel, Abstract of 
Title. $5.00 net. 

Conveyances, Cases on (CCH University Case-Book Series). By Marion R. Kirkwood, Professor of Law, 
Stanford University. 800 pages, price $6.00, De Luxe cloth binding. Commerce Clearing House, Inc,, 
Chicago, Ill. 

Corporate Reorganization, Cases on. By William O. Douglas, Professor of Law, Yale University, and Carrol 
M. Shanks, of the New York Bar. 559 pages, 1 vol., price $6.00, fabrikoid binding. West Publishing 
Company, St. Paul, Minn. 

Corporation Finance, Cases on. By Adolph A. Berle, Associate Professor of Law, Columbia University. 
QIr pages, 1 vol., price $6.50, fabrikoid binding. West Publishing Company, St. Paul, Minn. 

Corporations, Cases on. By Edward H. Warren, formerly Weld Professor of Law in Harvard University. 
Second Edition. Used in forty law schools. 1oo5 pages with an appendix of Corporate Forms. $6.75 nel. 
Amee Bros., 21 Brattle St., Cambridge, Mass. 

Corporations, Municipal, Cases on the Law of. By Joseph Henry Beale, Royall Professor of Law in Harvard 
University. 8vo, cloth, pp. 685, $4.00. Harvard University Press, Cambridge, Mass. 

Corporations, Municipal, Cases on the Law of. By John E. Macy, of the Faculty of Boston University Law 
School. The most comprehensive case-book on this subject. Second Edition, 1 vol., pp. xiv, 503; 177 
cases, 8vo, buckram, $6.00 met. Little, Brown, & Co., Boston, Mass. 

Corporations, Municipal, Cases on the Law of, 1931 Edition (CCH University Case-Book Series). By 
Charles W. Tooke, Professor of| Law, New York University. 900 pages, price $6.50, De Luxe cloth 
binding. Commerce Clearing House, Inc., Chicago, Ill. 

Corporations, Private, Cases on the Law of. By Daniel Frederick Burnett, Professor of Law in New York 
University. 1 vol., 8vo, buckram, $6.00 met. Little, Brown, & Co., Boston, Mass. 

Corporations, Private, Cases on, American Case-Book Series. By H. S. Richards, late Dean of the University 
of Wisconsin Law School. Second Edition. 1018 pages, 1 vol., price $6.00, buckram binding. West 
Publishing Co., St. Paul, Minn. 

Corporations, Private, Cases on. By George F. Canfield, and I. Maurice Wormser. Third Edition 1932, byl. 
ramen Wormser. 1132, pages, $6.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, 
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Credit Transactions, Cases on. By Wesley A. Sturges, Professor of Law, Yale University. 1228 pages, 1 vol. 
price $6.50, fabrikoid binding. West Publishing Co., St. Paul, Minn. 

Creditors’ Rights, Cases on (CCH University Case-Book Series). By John Hanna, Professor of Law, Columbia 
University. 1100 pages, price $7.00, De Luxe cloth binding. Commerce Clearing House, Inc., Chicago, Ill. 

Criminal Law, Administration of, Cases on, 1928. By Edwin R. Keedy, Professor of Law inthe University of Penn- 
sylvania. 586 pages, $5.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Criminal Law, Cases on. By Joseph Henry Beale, Royall Professor of Law in Harvard University. Fourth 
Edition. 8vo, cloth, pp. xvi + 1145, $6.00. Harvard University Press, Cambridge, Mass. 

Criminal Law, Cases on, American Case-Book Series. By William E. Mikell, Professor of Law, University of 
Pennsylvania Law School. Second Edition, 825 pages, 1 vol., price $5.00, buckram binding. Together with 
abridged edition of Mikell’s Cases on Criminal Procedure, both books bound in one volume, $5.50. West 
Publishing Co., St. Paul, Minn. 

Criminal Law, Caseson. Third Edition, 1930. By Augustin Derby, Professor of Law in New York University. 
865 pages, $5.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Criminal Law and Procedure, Cases on (CCH University Case-Book Series). By John B. Waite, Professor of 
Law, University of Michigan. 800 pages, price $6.50, De Luxe cloth binding. Commerce Clearing House, 
Inc., Chicago, Ill. « 

Criminal Procedure, Cases on, American Case-Book Series. By William E. Mikell, Professor of Law, Uni- 
versity of Pennsylvania Law School. 427 pages, 1 vol., price $4.50, buckram binding. Abridged edition 
of Mikell’s Cases on Criminal Procedure, 180 pages, $2.00. West Publishing Co., St. Paul, Minn. 

Damages, Cases on, American Case-Book Series. By Judson A. Crane, Professor of Law, University of 
Pittsburgh. 508 pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Damages, Cases on the Law of. By Joseph H. Beale, Royall Professor of Law, Harvard University. Third Edition, 
pp. xvi, 624; 224 cases, crown 8vo, buckram, $6.00 net. Little, Brown, & Co., Publishers, Boston, Mass. 

Damages, Cases on. National Case-Book Series. By Ralph S. Bauer, Professor of Law, DePaul University. 
Second Edition, 1932. 768 pages, 1 vol., price $5.50. Callaghan & Company, Chicago, Illinois. y 

Domestic Relations, Cases on, American Case-Book Series. By Joseph W. Madden, Professor of Law, Uni- 
versity of Pittsburgh. 750 pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Domestic Relations, Cases on. National Case-Book Series. By William E. McCurdy, Professor of Law in the 
ag Law School. 1267 pages, 1 vol., price $5.50, cloth binding. Callaghan & Company, Chicag® 

inois. 
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Domestic Relations, Cases on (CCH University Case-Book Series). By Albert C. Jacobs, Associate Professor 
of Law, Columbia University. About 800 pages, price $6.50, De Luxe cloth binding. Commerce Clearing 
House, Inc., Chicago, IIl. 

Domestic Relations and the Law of Persons, Cases on. Third Edition, Enlarged (1920). By Edwin H. 
Woodruff, Professor of Law at Cornell University. 8vo. Price, law canvas, $5.00 met. Publishers, Baker, 
Voorhis & Co., New York. 

Equitable Relief Against Defamation and Injuries to Personality, Cases on. By Dean Roscoe Pound, Carter 
Professor of Jurisprudence in Harvard University. Revised edition by Zechariah Chafee, Jr., Professor of 
Law in Harvard University. 147 pages, $1.50. Published by Z. Chafee, Jr., Langdell Hall, Cambridge, 
Mass. 

Equitable Relief Against Torts, Cases on. By Zechariah Chafee, Jr., Professor of Law in Harvard University, 
Published in 1924. 530 pages, 1 vol., price $4.50. For sale by Callaghan & Company, Chicago, Illinois. 

Equity, Cases on, American Case-Book Series. By Walter Wheeler Cook, Professor of Law, Johns Hopkins 
University. Three-Volume Edition, Second Edition, fabrikoid binding. Vol. I, 680 pages, price $6.00; Vol. 
II, 662 pages, price $6.00; Vol. III, about 900 pages, price $6.50. West Publishing Co., St. Paul, 
Minn. 

Equity, Cases on, American Case-Book Series. By Walter Wheeler Cook, Professor of Law, Johns Hopkins 
University. One-Volume Edition. Second Edition, 1220 pages, fabrikoid binding, price $6.50. West Publishing 
Co., St. Paul, Minn. 

Equity, Cases on, 1928. By Edgar N. Durfee, Professor of Law in the University of Michigan. 830 pages, 
$6.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Equity Jurisdiction, A Brief Survey of. Second Edition, Enlarged. By C. C. Langdell, LL.D., late Dean 
of the Harvard Law School. Being a collection of seventeen articles published in the Harvard Law Review, 
containing Index and Table of Cases. Price, buckram, $5.00. Cloth cut flush. The Harvard Law Review 
Association, Cambridge, Mass. 

Equity Jurisdiction, Cases in. By James Barr Ames, late Dean of the Harvard Law School. Vol. I, Parts 
I-VI, 8vo, cloth cut flush, pp. ix + 665, $4.25. Vol. Ia (first three chapters only), 8vo, cloth cut flush, 
pp. ix + 459, $3.00. Vol. II, Parts I-III, 8vo, cloth cut flush, pp. vii + 312, $2.00. Harvard University 
Press, Cambridge, Mass. 

Equity Pieading, Collection of Cases on. National Case-Book Series. By Edward W. Hinton, Professor of 
Law, University of Chicago, 1927 Edition. 427 pages, 1 vol., price $4.25, cloth binding. Callaghan & 
Company, Chicago, Illinois. 

Evidence at the Common Law, a Selection of Cases on. By James Bradley Thayer, late Weld Professor of 
Law in Harvard University. Revised edition, 1925, by John McArthur Maguire, Professor of Law in 
Harvard University. 8vo, cloth, pp. xv + 1033 + 102, $7.50. Harvard University Press, Cambridge, 
Mass. 

Evidence, Cases on. Taken exclusively from the New York Court of Appeals Reports, but citing thousands 
of cases from all other American and English jurisdictions. By Professor John T. Loughran and John S. 
Roberts of the Fordham University School of Law. One volume, price $7.00. Baker, Voorhis & Co., 
New York. 

Evidence, Cases on the Law of, American Case-Book Series. By Edward W. Hinton, Professor of Law in the 
University of Chicago. Second Edition, 971 pages, 1 vol., price $6.50, fabrikoid binding. West Publishing 
Co., St. Paul, Minn. 

Evidence, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
Third Edition. pp. xxxii, 1419. 8vo, Printed on thin paper. Buckram, $7.50 met. Little, Brown, & 
Co., Publishers, Boston, Mass. 

Federal Jurisdiction and Procedure, Cases on, American Case-Book Series. By Harold R. Medina, Associate 
Professor of Law, Columbia University. 684 pages, 1 vol., buckram binding, price $5.00. West Publish- 
ing Co., St. Paul, Minn. 

Federal Jurisdiction and Procedure, Cases on. National Case-Book Series. By Felix Frankfurter, Professor 
of Law, Harvard University, and Wilbur G. Katz, Professor of Law, University of Chicago. 1931 Edition. 
788 pages, 1 vol., price $6.00, cloth binding. Callaghan & Company, Chicago, Illinois. 

Future Interests, Cases on, American Case-Book Series. By Albert M. Kales, late of the Chicago Bar. 729 
pages, 1 vol., price $5.00, buckram binding. This volume is Volume IV of a five-volume case-book on 
Property. West Publishing Co., St. Paul, Minn. 

Future Interests, Cases on, American Case-Book Series. By Richard R. Powell, Professor of Law, Columbia 
University, assisted by Lewis M. Simes, Professor of Law, University of Michigan. 968 pages, 1 vol., 
price $6.00, buckram binding. West Publishing Co., St. Paul, Minn. 

ce, Cases on, American Case-Book Series. By William R. Vance, Professor of Law, Yale University 
Law School. Second Edition, 1020 pages, 1 vol., price $6.00, fabrikoid binding. West Publishing Co., 
St. Paul, Minn. 

ce, Cases on (CCH University Case-Book Series). By Edwin W. Patterson, Professor of Law, Co- 
lumbia University. 850 pages, price $6.00, De Luxe cloth binding. Commerce Clearing House, Inc., 
Chicago, Ill. 

ce, Cases on the Law of. By Edwin H. Woodruff, Professor of Law at Cornell University. Second 
Edition. 1 vol., 8vo, bound flexibly, $5.50 met. In use at Cornell, New York University, University of 
Missouri, Iowa State University, Fordham University Law School, and other law schools. Publishers, 
Baker, Voorhis & Co., New York. 

ce, Cases and Other Materials on, 1931. By George W. Goble, Professor of Law in the University of 
Illinois. 900 pages, $6.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

ce (Marine, Fire, and Life), Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus 
in Harvard University. 8vo, cloth, pp. xiv + 1197, in two parts (not sold separately), $6.00. Harvard 
University Press, Cambridge, Mass. 

tional Law, Cases on, American Case-Book Series. By Manley O. Hudson, Professor of Law, Harvard 
University. 1538 pages, 1 vol., price $6.50. West Publishing Co., St. Paul, Minn. 
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International Law, Cases on, American Case-Book Series. By James Brown Scott, Lecturer on International 
Law in the School of Foreign Service, Georgetown University. 1196 pages, 1 vol., price $6.00. West 
Publishing Co., St. Paul, Minn. 

International Law, Leading Caseson. National Case-Book Series. By Dr. Lawrence B. Evans, Late Counsellor 
to the Brazilian Embassy, Washington. Second Edition, 1922. 849 pages, price $5.25, cloth binding, 
Callaghan & Company, Chicago, Illinois. 

Interstate Commerce, Cases on. By Felix Frankfurter, Byrne Professor of Administrative Law in Harvard 
University. Second Edition, 8vo, cloth, pp. xii + 984, $7.00. Harvard University Press, Cambridge, Mass, 

Labor Law, Cases on. By Francis Bowes Sayre, Professor of Law in Harvard University. Second impression, 
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New York Clearing 


WA al 
The present home of the New 
York Clearing House at 77 
Cedar Street, construction of 
which was begun in 1804. 


House 


The Story of MEMBERSHIP N@ 1 


HE Clearing House method 
of exchanging checks and set- 
tling accounts was first proposed 
by Albert Gallatin, who had been 
Secretary of the Treasury under 
Jefferson, although it was much 
later, in 1853, that the New York 
Clearing House began its opera- 
tions. Fora period of sixteen years 
from 1858, the quarters of the New 
York Clearing House were in the 
Bank of New York building. 
Members of the Clearing House, 
upon being admitted, are assigned 
a clearing number. The Charter 


members received numbers in the 
order of their founding. The Bank 
of New York, being the oldest, 
received No. 1. Later members 
were numbered consecutively, no 
number ever being allotted the 
second time. Up to now, Nos. 1 
to 129 have been allotted, of 
which only 22 remain in use, 
the others having permanently 
lapsed through mergers or other 
causes. 

The Bank of New York, never 
having lost its identity, still holds 
its original status as Number 1. 


BANK of NEW YORK 
and TRUST COMPANY 


Established 1784 


NEW YORK 
CLEARING HOUSE 
MEMBERSHIP 


NUMBER ONE 
* 


48 WaLL StreEET, New York 


Uptown Office: 
Madison Avenue at 63rd Street 
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A publication which has been produced to fulfill an insist- 
ent demand by lawyers for a comprehensive authoritative 
work on Insurance in all its branches in one volume. 
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ON THE 


LAW OF INSURANCE 


Fourth Edition 
by 
ROWLAND H. LONG 
of the 
NEW YORK BAR 








To fill the demand for a practical Lawyers’ Text in a Single Volume, 
Professor Richards’ recognized work has been entirely revised and rewritten. 
New matter has been inserted where it seemed most appropriate. 

Among the new sections may be mentioned: Aviation in Life Insurance, 
Life Insurance Trusts, Group Life Insurance, Public Liability and Work- 
men’s Compensation Insurance, Use and Occupancy, Burglary, Robbery and 
Theft Insurance. 

Another feature of the work important to the lawyer is the Appendix 
which includes: 

Statutes of the States of American Legislatures Affecting the Insurance 
Contract arranged in Groups. 

Forms: Blank forms of applications, Binding Slips, Ancient Florentine Policy, 
the Standard and other Policies, a Collection of Special Clauses and 
Riders, Proofs of Loss, ete. 

Adjustment: Examples of the Operation of Coinsurance Clauses, York- 
Antwerp Rules, Customary Deductions in Adjusting Partial Loss on 
Ship, and Example of an Adjustment in General Average. 


The Lawyers’ Book on Insurance in all its Branches in 
One Large Volume 


Price — $18.50 
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MOVEMENT IN SUPREME COURT ADJUDICATION 
—A STUDY OF MODIFIED AND OVERRULED 
DECISIONS * 










HE industrial organization which may be emerging from the 

_ present depression will require social adjustments by the 
Supreme Court. Labor unions have been encouraged by recent 
legislation. New types of capitalist combinations will necessi- 
tate new definitions of the policy of the anti-trust laws. Capi- 
talist combinations may be given new kinds of encouragement 
by new types of legislation, which will present new constitutional 
questions.” The decline in the price level has raised problems in 
utility regulation.» An attempt may be made to subject the flow 
of investments, bank credit, and currency to some more rational 
control. These industrial developments must find their place 




















* This paper, which has of course had the benefit of many suggestions, is the 
result of a study begun while on a fellowship under Professor Frankfurter at the 
Harvard Law School. Its preparation was completed before the opening of the 
current term of the Supreme Court. 

1 Wis. Laws 1931, c. 376; Wis. Stat. (1931) §§ 268.18-.30; 29 U.S. C. Supp. VI 
§§ 101-15 (March 23, 1932), see pp. 388-90, infra. 

2 Cf. New State Ice Co. v. Liebmann, 285 U. S. 262, 306-11 (1932) ; see pp. 391- 
99, infra. 

8 Wisconsin Telephone Company — State-Wide Case, Opinion and Order of the 
Public Service Company of Wisconsin, June 30, 1932; see pp. 400-03, infra. 

* Gerard Malynes, writing of early seventeenth century English capitalism, made 
observations on its symbol, the somewhat rudimentary bill of exchange; “ whereby 
very great matters are compassed in the trade of Merchandise, the Commodities are 
sooner vented in all places, the Custom and impositions of Princes do increase, the 
poor and mechanical People are set on work, men are better assured in their pay- 
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in the constitutional system, which is so largely the work of the 
Supreme Court. 

The creative power of the Court is illustrated by decisions 
made during the 1930 and 1931 terms. The significance of these 
decisions is increased by recent changes in the membership of 
the Court. 

The suppression of newspapers which without “ good motives ” 
publish defamatory reports, not necessarily proved false nor 
privileged if true, by state legislation was held an interference 
with the liberty of speech guaranteed by the Due Process Clause 
of the Fourteenth Amendment.’ A statute requiring uniformity 
in insurance companies’ agents’ commissions, in the absence of 
proof of facts showing the statute unreasonable, was held not to 
interfere with the liberty of contract protected by that amend- 
ment.° A special tax on chain stores was held not to deny them 
the “ equal protection of the laws.”" Earlier decisions of the 


Court did not require these results; and four judges who have 
helped to make up majorities in recent close decisions dissented 
in these three cases. Justices Van Devanter, McReynolds, 


Sutherland, and Butler insisted that the Court’s action in these 
cases was inconsistent with its precedents, as well as prejudicial 
to the stability of social and economic institutions. 

These three cases were decided at the 1930 term, and the deci- 
sions suggested that a “ liberal” tendency might be expected in 
the work of the Court. The two most important decisions at the 
last term suggest that there may be, on the contrary, no very 
striking change in the treatment of questions by the present Court. 





ments, the counterfeiting of Bills, and differences are prevented; the more Com- 
modities there are sold the less ready Money is transported, and life is infused into 
Traffick and Trade for the general good.” Lex Mercatortia (4th ed. 1686); de- 
scribed in 5 Hotpswortu, History oF ENcLIisH Law (1927) 131-34, and quoted in 
8 id. (1926) 150. Improvements in the control of our more elaborate credit system 
are of course being suggested in various quarters. Note, for example, a report that 
proposals for a stable, unified, national banking system, urged by Governor Eugene 
Meyer and others, are thought to be consistent with the Constitution. See New 
York Times, April 6, 1932, at 25. See also Note (1932) 46 Harv. L. Rev. 143. 

5 Near v. Minnesota, 283 U. S. 697 (1931). See also notes 90-92, infra. 

6 O’Gorman & Young v. Hartford Fire Ins. Co., 282 U.S. 251 (1931). 

7 Board of Tax Comm’rs v. Jackson, 283 U.S. 527 (1931), followed, per curiam, 
with two Justices concurring reluctantly and two dissenting, in Great Atlantic & 
Pacific Tea Co. v. Maxwell, 284 U. S. 575 (1931); cf. Mitchell v. Penny Stores, 
284 U. S. 576 (1931). 
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One decision held that a certificate of convenience and necessity 
for engaging in a slightly regulated ice industry could not be 
required by a state.* A considered dictum in a second case indi- 
cated an opinion that Article III of the Constitution requires 
Congress to provide judicial trial of facts giving “ jurisdiction,” 
in an administrative sense, to an administrative body, at least 
when their existence alone determines that a statutory scheme 
may apply consistently with the Constitution, or those portions 
of it giving Congress and the federal courts power in admiralty 
matters.” 

In fact, there was no clearly defined “ liberal ” tendency in the 
decisions at the 1930 term. For example, the denial of power 
to control the compensation of reorganizers of the St. Paul Rail- 
road to the Interstate Commerce Commission produced a divi- 
sion in the Court different from that which appeared in the three 
noted cases at the same term.*® The liberty of contract of partici- 
pants in a reorganization, security of contract and property, and 
the outer limits of the power of Congress and Commission derived 
from the Commerce Clause, were the grounds of the decision. Mr. 
Justice Stone wrote a dissenting opinion, in which Justices Holmes 
and Brandeis concurred, and the Chief Justice did not participate 
in the decision. Again the minority relied strongly on earlier 
decisions of the Court, as well as on principle. 

During the same terms, important limitations on taxing powers 
were developed by construction of the Due Process Clauses, over 
strong dissents. It was held that a man could not be taxed 
on account of his wife’s separate income,” that a gift tax which 
could be regarded as arbitrarily retroactive might not be im- 
posed,” and that gifts made within two years of death might not 





8 New State Ice Co. v. Liebmann, 285 U. S. 262 (1932). 

® Crowell v. Benson, 285 U. S. 22 (1932); cf. Matter of Helfrick v. Dahlstrom 
Metallic Door Co., 256 N. Y. 199, 176 N. E. 141 (1931), aff'd per curiam, 284 U.S. 
594 (1932). 

10 United States v. Chicago, M., St. P. & P. R. R., 282 U.S. 311 (1931). 

11 Hoeper v. Tax Comm., 284 U. S. 206 (1931). Mr. Justice Holmes, with whom 
Mr. Justice Brandeis and Mr. Justice Stone concurred, dissented, in his last con- 
stitutional opinion. 

12 Coolidge v. Long, 282 U. S. 582 (1931) (Justices Holmes, Brandeis, and 
Stone concurring in a dissenting opinion of Mr. Justice Roberts), distinguished in 
Phillips v. Dime Trust & Safe Dep. Co., 284 U. S. 160 (1931). 
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be treated as gifts in contemplation of death and included in the 
value of an estate subject to a graduated death transfer tax.’ 
The overruling of Blackstone v. Miller was finally approved,“ 
and the development of limitations on “ double taxation,” implied 
in the Fourteenth Amendment, was carried further.*° On the 
other hand, the limits of tax exemption in the interests of gov- 
ernmental operations have perhaps, on the whole, been somewhat 
restricted, and the principle controlling these limits perhaps 
somewhat modified, by a number of decisions,** including one 
overruling the recent decision establishing exemption of patent 
royalties from state taxation.*’ 

It is generally recognized that the development of the country 
has led to the creation of new doctrines, and the modification of 
old, by the Supreme Court. By processes of innovation, distinc- 
tion, and overruling, adjustments have been made in the rules of 
law administered by the Justices. A consideration of some of 
these adjustments may contribute to an understanding of the 
work of the Court. 


I 


From an early period in “ western ” history, it has been thought 
that liberty and order could be preserved in democracies by the 
use of two principles: the balance of different classes’ powers,”* 
and the rule of law.’® The men who determined the form of the 





18 Heiner v. Donnan, 285 U. S. 312 (1932), over a strong dissent, in which Mr. 
Justice Brandeis concurred, by Mr. Justice Stone. In each of these three cases the 
dissenting Justices relied on authority as well as principle. 

14 Beidler v. South Carolina Tax Comm., 282 U.S. 1 (1930). 

15 First Nat. Bank of Boston v. Maine, 284 U.S. 312 (1932). 

16 Compare Willcuts v. Bunn, 282 U. S. 216 (1931), Burnet v. Coronado Oil & 
Gas Co., 285 U.S. 393 (1932), and Pacific Co. v. Johnson, 285 U. S. 480 (1932), 
for suggestions of different tendencies respecting “ tax exemption.” 

17 Fox Film Corp. v. Doyal, 286 U. S. 123 (1932). 

18 See Toucypiwes, History OF THE PELOPONNESIAN Wak, bk. vit, § 97 (Rich- 
ard Crawley’s trans., 1910), for a characteristic Athenian observation. The theory 
of a “ mixed government,” long a familiar idea, was given particular vitality in the 
United States by the teaching and writing of John Adams. For an elaborate late 
treatment of the theme, see his A Defence of the Constitutions of Government of 
the United States of America Against the Attack of M. Turgot, in 4 C. F. ApaMs, 
ed., Works oF JoHN ApAMs (1851) 271 to 6 id. 220. 

19 See 2 VINOGRADOFF, HISTORICAL JURISPRUDENCE (1922) 136-38, for an intro- 
duction to Athenian law on the subject; cf. Prohibitions Del Roy, 12 Co. 63 (1607) ; 
Marbury v. Madison, 1 Cranch 137 (U. S. 1803). 
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Federal Constitution took a long step toward increasing the power 
of “ the many,” the relatively poor. They sought to preserve as 
a counterpoise the property and power of “‘ the few,” the men of 
substance, by a complicated system of separated organs of gov- 
ernment and “checks and balances.” In the government that 
resulted, an important place was achieved by the Supreme Court. 

In Marbury v. Madison,” the power of the Court to disregard 
unconstitutional legislation was established. Two decisions of 
even greater creative force indicated what substantial effects this 
power was tohave. Fletcher v. Peck * first indicated that majori- 
ties were to be prevented from interfering with the stability of 
basic economic institutions by means of a broad construction of 
constitutional provisions for the protection of private rights, to be 
developed by the Supreme Court. McCulloch v. Maryland” 





20 x Cranch 137 (U. S. 1803). Brvermce, Lire or MarsHatt (1919) is, of 
course, a classic and easily consulted account of the work of Chief Justice Marshall, 
and its relation to the life of the country in his time. 

21 6 Cranch 87 (U.S. 1810). Here the title of one treated on the record as a 
bona fide purchaser of land from a fraudulent grantee was protected against the 
attempt of the defrauded grantor state, through its legislature, to revoke its grant. 
The theory of the majority, vigorously criticized by Mr. Justice Johnson, seems to 
have been that the state’s grant (not its grantee’s), was a “ contract ” creating an 
“ obligation ” which would be impaired by such a legislative act. Mr.. Justice 
Johnson concurred, on a different ground. “I do not hesitate to declare that a 
state does not possess the power of revoking its own grants. But I do it on a gen- 
eral principle, on the reason and nature of things: a principle which will impose 
laws even on the Deity. .. .” Id. at 143. 

It seems likely, indeed, that such conceptions of right, and a sense of the 
importance of the security of property, helped the majority, who spoke through 
Chief Justice Marshall, to develop its construction of the Contract Clause. It is 
perhaps worth remembering that a bona fide purchaser of a chattel from an ordi- 
nary bailee or thief gets at common law no such “title” as that which was pro- 
tected in Fletcher v. Peck; and that a bona fide purchaser of an “ equity ” subject 
to an “ equity,” like the ordinary assignee of an ordinary contract subject to a 
defense or an adverse “ title ” claim, ordinarily gets no such title. See Waite, Caveat 
Emptor and the Judicial Process (1925) 25 Cor. L. Rev. 129; Ames, Purchase for 
Value Without Notice (1887) 1 Harv. L. Rev. 1; Chafee, Rights in Overdue Paper 
(1918) 31 Harv. L. Rev. 1104. In Fletcher v. Peck, the title of a bona fide purchaser 
was the subject of the first protection given to private rights against legislative 
wrongs, under the Constitution, by the Supreme Court. The case suggests reflec- 
tions about modern limitations on “ negotiability ”; and it seems to have an impor- 
tance as a creative constitutional decision, which has perhaps been somewhat ob- 
scured by the attention given to Dartmouth College v. Woodward, 4 Wheat. 518 
(U. S. 1819). Cf. Corwin, The Doctrine of Due Process of Law Before the Civil 
War (1911) 24 Harv. L. Rev. 366, 460. 22 4 Wheat. 316 (U: S. 1819). 
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indicated the determination of the Court to preserve the stability 
of the federal structure of government, by protecting the new 
government at Washington from its associates in the states. Two 
leading doctrines of classical federalism were thus first embodied 
in constitutional law by decisions which required some creative 
ingenuity. 

The protection of private rights from governments’ wrongs 
and the maintenance of a federal system and a strong federal 
government have been important objectives of the Court at every 
period of its history. The limits to which the Court should go in 
attaining these objectives have, on the other hand, been matters 
on which there has been difference of opinion among various 
Justices; and on which the Court has, at various periods in its 
history, taken different positions. 


II 
A 


The protection of interests appearing to be private, against 
undue governmental interference, has been a characteristic and 
puzzling function of the Supreme Court. 

Fletcher v. Peck ** extended the protection of the Contract 
Clause to land titles; and Dartmouth College v. Woodward,” to 
corporate charters. Sturges v. Crowninshield** held the dis- 
charge of contracts formed prior to its enactment, by a state 
insolvency law, prohibited by the Contract Clause, though not 
by the grant of power over bankruptcy to Congress. These de- 
cisions gave considerable protection to the institutions of contract 
and property. 

A sentence in a case ** decided with Sturges v. Crowninshield 
in 1819 went further. Some controversy existed over the slow 





23 See note 21, supra. Interesting dicta on limits imposed by natural law on 
state legislatures appeared in Calder v. Bull, 3 Dall. 386 (U.S. 1798) ; but that case 
decided that only crimes and not property rights are affected by the constitutional 
prohibition of ex post facto laws. The point was not free from doubt, and the 
effect of the decision was corrected by Fletcher v. Peck. See Corwin, supra note 21, 
at 375-76, 379-80. 

24 4 Wheat. 518 (U.S. 1819). 

25 4 Wheat. 122 (U.S. 1819). 

26 M’Millan v. M’Neil, 4 Wheat. 209 (U. S. 1819). 
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growth of the protection given to debtors by state insolvency 
laws, as well as over proposals for federal bankruptcy legislation.”’ 
As a limit to the development of state laws and perhaps as a check 





27 The first appearance of something like voluntary bankruptcy in the insol- 
vency laws of New York was in the retrospective act held unconstitutional in Sturges 
v. Crowninshield, 4 Wheat. 122 (U. S. 1819). Speaking of this act, and of current 
views about insolvency problems generally, Chancellor Kent said, in 1823, “ The 
act of 1811 . . . was equivalent to a general release of every debtor in the State 
from all his then existing debts, without or against the will of all his creditors, pro- 
vided he could only persuade some one of them to be so obliging as to prosecute 
him, and provided he was willing to assign over his then existing property. There 
never was a law that held out more alluring and more dangerous temptations to 
debtors to forget what they owed to good faith, and to disregard the moral obliga- 
tion of contracts. Its effects upon the community were rapid and deplorable. The 
evils of it were contagious, and spread like a pestilence. The public became alarmed, 
and wise and good men and men of property were deeply excited. Petitions for 
the repeal of the act flowed in from every quarter to the next Legislature; and it 
was one of the first acts of the session of 1812 . . . to abolish the law of the pre- 
ceding year, without waiting to prepare another and better system in its stead... . 

“ A great deal may be said against the policy of insolvent laws, which go to dis- 
charge the debtor absolutely from his debts, though they are prospective in their 
operation ; and such considerations are proper for the legislative power, when passing 
upon such laws. Good faith should be earnestly taught, and religiously observed, 
not only on the part of government, but in the dealings of individuals with each 
other; and the interference of the law to discharge a party from the obligation of 
his contract, fairly and freely made, without the consent of the party entitled to 
performance, and without performance, is, in itself, a strong measure, and of 
dangerous influence, and requires a pressing necessity to justify it. In the language 
of the report, which I had the honour, in connexion with the Judges of the Supreme 
Court, to submit to the Legislature of this State, on the 22d of January, 1819, ‘a 
permanent insolvent act, made expressly for the relief of the debtor, and held up 
daily to his view and temptation, and when its main object is to set him for ever 
free from his debts, has a powerful tendency to render him heedless in the creation 
of debt, and careless as to payment. It induces him to place his hopes of relief 
rather in contrivances for a discharge, than in increased and severe exertions to 
perform his duty.’ I have no doubt that insolvent and bankrupt laws have an un- 
favorable effect upon the morals of the community; and that, though it may be a 
discouraging check to industry and enterprise, to subject the future acquisitions of 
a bankrupt or insolvent debtor to the payment of his debts, according to the rule 
of the cessio bonorum of the Roman law, the evils resulting from the practice of a 
complete release of the debtor, are much greater.” Hicks v. Hotchkiss, 7 Johns. 
Ch. 297, 303-04, 307 (N. Y. 1823). 

For a statement on the history of the insolvent laws of New York, which in 
another form were also involved in Ogden v. Saunders, 12 Wheat. 213 (U. S. 1827), 
see BisHop, INsoLveENT DesBTors (1895) 7-9. Compare the slower development in 
Massachusetts. Griswold v. Pratt, 9 Metc. 16 (Mass. 1845); see CuTLer, THE IN- 
SOLVENT Laws oF MAssAcHuseEtTTs (2d ed. 1853) 1-3. English bankruptcy legisla- 
tion, designed primarily to protect creditors, did not provide for voluntary bank- 
ruptcy until 1826. The first federal bankruptcy law of 1800, repealed in 1803, had 
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on the power of the growing body of voters generally,”* the Court 
was evidently prepared to announce that the Contract Clause 
guaranteed not only the protection of contracts once formed in 
reliance on an existing state of the law, but also the liberty to 
make familiar, proper kinds of contracts, subject only to such 
familiar qualifications as statutes of frauds and statutes of limita- 
tions.” Not only the security of contracts, but liberty of contract 
as well, was to be protected by the Contract Clause. 





no provision for voluntary bankruptcy; the second law of 1841 had such a pro- 
vision. For an introduction to the history of English and American insolvency and 
bankruptcy legislation, which was generally in a somewhat rudimentary state and 
developing in a somewhat uncertain direction during our early history, see 4 ANNE 
c. 17 (1706); 8 Hotpswortu, op. cit. supra note 4, at 229-45; Jenxs, A SHort 
History oF EnciisH Law (4th ed. 1928) 382-88; 1 REMINGTON, BANKRUPTCY 
(3d ed. 1923) Intro. and § 43; Warren, A History oF THE AMERICAN Bar (1911) 
463-66. 

If the attacks on the state insolvency laws had fully succeeded, commercial in- 
conveniences resulting from the operation of the various systems of law would have 
been obviated, and the enactment of a federal law perhaps hastened. See 3 Story, 
COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES (1833) §§ 1100-10, 
with interesting observations on the laws of continental Europe. Moreover, the 
opponents of measures greatly facilitating discharges would have had more use for 
a rather strong argument, political and constitutional, based on the history of bank- 
ruptcy, for setting conservative limits to federal legislation. Cf. Adams v. Storey, 
1 Paine 79, 81-83, Fed. Cas. No. 66, at 141 (C. C. D. N. Y. 1817); Nelson v. 
Carland, 1 How. 265, 268—77n. (U. S. 1843); Hanover Nat. Bank v. Moyses, 186 
U. S. 181 (1902). For strong arguments in favor of the policy and validity of a 
liberal federal law, see Webster’s two speeches in the Senate in 1840. See 9 WRITINGS 
AND SPEECHES OF DANIEL WEBSTER (Nat. ed. 1903) 3-39. The second speech con- 
tains an interesting argument that inflation, induced by “ indorsement and surety- 
ship” secured by promised preferences, will be checked, and orderly deflation of 
course promoted, by a federal bankruptcy law. For Webster’s early and continued 
interest in the enactment of a federal law, see 1 Furss, DANIEL WEBSTER (1930) 
263-64, 332-33; 2 id. 83. 

28 See 1 Bearp, THe RisE oF AMERICAN CIVILIZATION (1927) 543-45. 

29 This suggestion is a development of the sentence in M’Millan v. M’Neil, 
4 Wheat. 209 (U. S. 1819), in the light of subsequent discussion of the problem. In 
that case, a South Carolina creditor was held not barred by discharges of the debtor 
in insolvency proceedings in England and Louisiana, partly on the ground that’ the 
discharges were ineffectual because “ foreign.” ‘The Court, however, further said, 
through Chief Justice Marshall, “ that this case was not distinguishable, in principle, 
from the preceding case of Sturges v. Crowninshield. That the circumstance of the 
state law, under which the debt was attempted to be discharged, having been passed 
before the debt was contracted, made no difference in the application of the prin- 
ciple.” See the discussion of this case by Chancellor Kent, in Hicks v. Hotchkiss, 
4 Johns. Ch. 297, 311-13 (N. Y. 1823). Notwithstanding his view that moral and 
economic considerations condemned complete discharges in insolvency proceedings 
even under prospective laws, his troublesome phrase about the “ discharge” of “a 
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A remarkable theory of a protection to freedom of trade in 
interstate commerce, from the affirmative words of the Commerce 
Clause, appeared, particularly in 1824 in Gibbons v. Ogden,* at 
the same period. Webster’s argument, which first effectively 
stated the theory, was strengthened by statements of current 
objections to state monopolies and “ navigation laws.” ** 

When the question of protection to liberty of contract against 
prospective state insolvency laws, by virtue of the Contract 
Clause, was squarely presented to the Court in 1827, in Ogden v. 
Saunders,*” it decided, contrary to its previous opinion, against 
the existence of any such protection. An argument for a limita- 
tion on state insolvency laws, implied from the grant of power 
over bankruptcy to Congress, which the Court had declined to 
follow in Sturges v. Crowninshield, was finally disapproved. The 
effect of such laws was, on the other hand, limited by a decision 
that they could operate only to discharge the claims of persons 
subject to the jurisdiction of adjudicating courts, on the ground 
that such a rule was necessary to preserve the constitutional rights 
of other creditors to enforce their claims in the federal courts. 


Three Justices, including Chief Justice Marshall and Mr. Jus- 
tice Story, the greatest judges on the bench, dissented vigorously 
from that part of the decision relating to the Contract Clause. 
Their opinion, written by Chief Justice Marshall, following the 
losing arguments of Wheaton and Webster, indicates that there 
was as much force in the argument for finding a guaranty of 
liberty of contract in the Contract Clause as there is in the argu- 





party from the obligation of his contract ” in the passage quoted in note 27, supra, 
and the authority of the sentence in M’Millan v. M’Neil, supra, Chancellor Kent 
thought prospective insolvency laws were a matter for the judgment of legislatures, 
and could not be condemned as unconstitutional by courts. Hicks v. Hotchkiss, 
supra, at 308. See also 1 Kent, CoMMENTARIES (14th ed. 1896) 419-24. The ques- 
tion evidently troubled him. If he had expressed a different opinion in 1823, it seems 
possible that his authority would have affected considerably the subsequent history 
of insolvency and bankruptcy legislation, and constitutional theory. 

30 g Wheat. 1 (U.S. 1824). 

81 Jd. at 10, 14, 16, 17, 18, 20, 21, 23, 24, 25, 26. See 1 Fuess, DANIEL WEBSTER 
256-62. 

32 See note 27, supra. See also 1 WARREN, THE SUPREME CouRT IN UNITED 
States History (2d ed. 1926) 492-98, 686-93; Boudin, Stare Decisis in Our Con- 
stitutional Theory (1931) 8 N. Y. U. L. Q. REv. 589, 603-11; Isaacs, John Marshall 
on Contracts (1921) 7 VA. L. REv. 413, 420-26. 
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ment, which has prevailed more recently, for finding a guaranty 
of liberty of contract in the Due Process Clauses. 

The strength of the philosophical and economic arguments of 
the dissenting Justices should not be forgotten in observing the 
doubtful historical grounds for their views. As in the days of 
commercial development in England, an intense moral conviction 
seems to have been strengthened by the interests of the propertied 
and commercial classes, and their determination to maintain their 
independence and power. 

The argument for deriving a guaranty of liberty of contract 
from the Contract Clause is not difficult. It is not unlike the 
argument which supports the more modern doctrine of uncon- 
stitutional conditions.** The Contract Clause in terms guaran- 
tees “the obligation of contracts” against state legislatures’ in- 
terference. Unobjectionable agreements, for consideration, are 
contracts; and the obligation of such contracts is properly and 
familiarly subject only to such qualifications as those imposed by 
statutes of frauds and statutes of limitations. When such agree- 





38 Cf. Frost Trucking Co. v. Railroad Comm., 271 U. S. 583 (1926). 

The statement here is a rather free paraphrase of the dissenting opinion. At 
points, the opinion seems to confine itself to a situation, like the one there under 
discussion, where an enforceable and unobjectionable contract is made subject to the 
operation of an existing law making the contract subsequently, under stated circum- 
stances, unenforceable. See Ogden v. Saunders, 12 Wheat. 214, 337, 338, 347, 348, 
349 (U.S. 1827). At other points, however, the opinion seems to have the larger and 
more significant implications suggested here. See, in the course of arguments for the 
natural obligation, not indeed of mere promises, but of contracts, references to “a 
preéxisting obligation on every man to do what he has promised on consideration to 
do ”, “ a preéxisting intrinsic obligation which human law enforces”, “ an original 
intrinsic obligation, derived from the acts of free agents, and not given by govern- 
ment.” See id. at 344, 345, 354. More significant, perhaps, are two, references to a 
natural “ right to contract ”, distinct from the right of one who has made a contract; 
and a statement that the obligation of a contract “ results from the right which every 
man retains to acquire property, to dispose of that property according to his own 
judgment, and to pledge himself for a future act. These rights are not given by 
society, but are brought into it.” See id. at 346. There is no specific reference in 
the opinion to the effect of a reserved power on corporate charters. But see id. at 
339-40. The device of such a reserved power was known at the time. See Green- 
wood v. Freight Co., 105 U.S. 13, 19-21 (1882). 

It is natural to be skeptical about an opinion using such a doubtful historical 
argument, and containing an intimation that the peculiar common law of considera- 
tion is part of the law of nature. It is perhaps more difficult, however, to provide 
a wholly adequate answer to the entire argument, which seems to raise fairly a 
fundamental question. 
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ments can no longer be made effective, or when their effect is 
subject to important new qualifications, as the result of state 
legislation, contracts’ obligations are impaired, in violation of the 
Constitution. The meanings of “ contract ” and “ obligation ” 
are not subject, except perhaps within narrow limits, to modifica- 
tion by legislatures; such concepts must be defined substantially 
as those who framed the Constitution would have understood 
them, and their definition is to be determined by the Court. 

A contractual agreement on an island subject to no positive law 
and an international treaty create “ obligations” as do other 
“contracts,” independent of legislatures and courts. If, as the 
majority of the Court held, an insolvency law merely determines 
the meaning of subsequent contracts and does not impair their 
obligation, a legislature may practically destroy the effect of the 
Contract Clause. A state constitution or legislature need only 
declare that all contracts, or large classes of normal and unob- 
jectionable contracts, for example corporate charters, may be 
made only subject to a power of the legislature to destroy or 
modify their effect.** 

The decision of the majority, unpersuaded by these considera- 
tions, is familiar to American lawyers. An insolvency law operat- 
ing to discharge subsequent contracts in certain contingencies 
determines what the obligation of those contracts is to mean; it 
does not impair their obligation. It is distinguishable, by its 
limited operation, from such sweeping legislation as would be 
necessary to nullify the Contract Clause. 

The force of Chief Justice Marshall’s dissent alone needs to be 
recalled. Though his opinion did not prevail, it anticipated an 
argument later made unsuccessfully on the meaning of the Privi- 
leges and Immunities Clause of the Fourteenth Amendment, and 
a similar argument which finally determined that liberty of con- 
tract, and commercial liberty of various sorts, are guaranteed 
by the Due Process Clauses.*° 

It should be observed in this connection that Chief Justice 
Marshall and Mr. Justice Story early recognized that creditors’ 

84 Cf. Coombes v. Getz, 285 U. S. 434, 441-42 (1932), for a recent observation 
on the limits of a statutory power to alter or repeal corporation laws, derived for 
the protection of subsequent contracts from the Due Process Clause of Amendment 


XIV. See also BALLANTINE, MANUAL oF CorPorATION Law (1930) 279-82. 
85 See notes 59 et seq., infra. 
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rights might be modified to some extent. In controversial cases * 
which divided the Court, they agreed in holding the retrospective 
abolition of imprisonment for debt constitutional, as an exercise 
of what would perhaps today be called the police power.** They 
seem to have been interested only in developing something like 
the more modern protection to private interests against inter- 
ference by government. 

Mr. Justice Story thought, in 1837, that the protection of 
private rights developed by the Court was likely to be diminished 
under the leadership of the new Democratic Chief Justice, 
Taney.** «State bank notes were given dangerous encourage- 
ment.*® A decision that a state’s contractual authority to a 
corporation to erect a toll bridge did not prevent the state from 
destroying the value of the privilege by providing for the erection 
of a nearby competing bridge was thought by some to be sub- 
versive of principles previously announced.*° If a public contract 
was to be construed thus favorably to the state, the party pre- 
sumably in charge of its drafting, the conservative effect of the 
Contract Clause seemed likely to be limited. This decision seems 
to have been influenced, however, less by “ agrarian ” and radical 
impulses, than by a sense of the importance of encouraging new 
business enterprise in an expanding country. Commercial liberty 
was promoted by the decision. The Chief Justice spoke of the 
likelihood that an opposite rule would enable turnpike companies 
to block or hinder the development of railroads. 

The Court under Chief Justice Taney did not in fact systemati- 
cally decrease the protection given to private rights by the Con- 





86 See 1 Commons, History or LABOUR IN THE UNITED STATES (1918) 177-80, 
281, for a reference to the movement and conditions which led to the enactment of 
the laws involved. 

87 Mason v. Haile, 12 Wheat. 370 (U. S. 1827); Beers v. Haughton, 9 Pet. 329 
(U. S. 1835); discussed and perhaps limited in Edwards v. Kearzey, 96 U. S. 595, 
602-03 (1878). See Hatz, Cases on ConsTITUTIONAL LAw (1913) 856, n.2, for the 
suggestion that these cases should be explained not on the basis of any distinction, 
for constitutional purposes, between a creditor’s right and his remedy, but as in- 
stances in which the protection given creditors’ interests was held subject to modifi- 
cation by legislation passed in the exercise of the police power. Cf. note 41, infra. 

88 See 1 WARREN, OP. cit. supra note 32, at 21-29; cf. Corwin, supra note 21, at 
460-62. 

89 Briscoe v. Bank of Kentucky, 11 Pet. 257 (U.S. 1837). 

40 Charles River Bridge v. Warren Bridge, 11 Pet. 420 (U. S. 1837). 
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stitution. With a dictum indeed in favor of exemptions from 
execution, subsequently limited, the Chief Justice held uncon- 
stitutional a retrospective law seriously limiting the remedies of 
mortgagees on foreclosure.** The protection of contracts for tax 
exemption made by corporations with states against impairment 
by subsequent legislation is a famous, controversial, and typical 
act of the Court, concurred in by Chief Justice Taney.* 

On the other hand, there were no such striking developments 
of new meaning in the Contract Clause as those which charac- 
terized the work of Chief Justice Marshall and his associates. 
On one point only was there an effort to introduce an important 
innovation among the concepts of constitutional rights. Neither 
similar clauses in state constitutions nor the Due Process Clause 
in the Fifth Amendment had hitherto had important place in 
constitutional law.** Liberty to deal normally with one’s property 
was now said to be part of the “ liberty ” and “ property ” pro- 
tected by the Fifth Amendment, and the slave owners’ power was 
for the moment strengthened, in Dred Scott v. Sandford.“* An 





41 Bronson v. Kinzie, 1 How. 311 (U.S. 1843); cf. Gunn v. Barry, 15 Wall. 610 
(U. S. 1873); Edwards v. Kearzey, 96 U. S. 595 (1878); Bank of Minden v. 
Clement, 256 U. S. 126 (1921). 

42 Piqua Branch of State Bank of Ohio v. Knoop, 16 How. 369 (U. S. 1854) ; 
cf. Ohio Life Ins. & Trust Co. v. Debolt, 16 How. 416 (U.S. 1854) ; see 2 WARREN, 
op. cit. supra note 32, at 249-56. Compare Gordon v. Appeal Tax Court, 3 How. 
133 (U.S. 1845), qualified in New Orleans City & Lake R. R. v. New Orleans, 143 
U. S. 192, 195 (1892), cited in a discussion of the overruling power by Mr. Justice 
Brandeis, dissenting, in Burnet v. Coronado Oil & Gas Co., 285 U. S. 393, 408n. 
(1932). 

43 See Corwin, supra note 21; Willis, Conflicting Decisions of the Supreme Court 
(1927) 13 VA. L. REv. 155, 278, 280-81. 

44 19 How. 393, 450-52 (U.S. 1857). Compare Wynehamer v. New York, 13 
N. Y. 378 (1856), holding a liquor prohibition law unconstitutional, by the first 
comparable extension of due process doctrine in the states. See Corwin, supra 
note 21, at 467-79, where it is suggested that criticisms of Wynehamer v. New York, 
supra, and its failure to command the agreement of other state courts, together with 
the effect of the decision in Dred Scott v. Sandford, supra, tended to check further 
development of due process doctrine. Of the six Justices composing the majority in 
Dred Scott v. Sandford, Justices Daniel, Campbell, and Catron are said to have 
rested their decisions, not on Amendment V, but on arguments derived, perhaps 
partly from natural law, but chiefly from the structure of the federal system. See 
Corwin, supra note 21, at 475-77. For suggestions, however, of fundamental agree- 
ment with Chief Justice Taney, see their opinions. 19 How. at 488, 490, 508, 515— 
17, 527-29. Mr. Justice McLean and Mr. Justice Curtis dissented; the latter with a 
vigorous criticism, at pp. 624-27, of the Chief Justice’s views of due process of law. 
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important element of Chief Justice Taney’s leading opinion in 
that case was the view that if a slave owner’s act in bringing his 
slave into a “ free” territory of the United States destroyed his 
title to the slave even after a return to slave territory, by virtue 
of the operation of an act of Congress, then the slave owner’s 
liberty and property would be taken from him without due process 
of law, and an act purporting to have that effect would be void 
for inconsistency with the Fifth Amendment. 

Lincoln, debating with Douglas in June, 1858, said, “. . . we 
think the Dred Scott decision is erroneous. We know the Court 
that made it has often overruled its own decisions, and we shall 
do what we can to have it overrule this.” *° A more inclusive act 
of confiscation than that which the Dred Scott decision prevented, 
did to a certain degree destroy the force of that decision.“ 

Nevertheless, like Chief Justice Marshall’s dissent in Ogden v. 
Saunders, Chief Justice Taney’s repudiated decision anticipated 
contemporary theories of the extent to which popular inter- 
ference with the rights and power of property owners is prohibited 
by the Constitution. 

Two contrasted tendencies in the protection of private rights 
became noticeable after the Civil War and the enactment of the 
Fourteenth Amendment. First, the protection afforded to existing 
private contracts by the Contract Clause was closely limited; and 
the Contract Clause became a less important source of growth in 
the law. The decline of the Clause began in cases in which the 
obligations of corporate charters were urged against the validity of 
lottery and liquor prohibition legislation.*’ Such legislation was 
held a proper exercise of the police power in 1878.*° By 1905 it 
seems to have been apparent that private persons’ contracts were 





Mr. Justice Nelson thought that the status of the negro involved was that of a 
slave, by state law, and insisted that the litigation before the Court could be de- 
cided without a determination of the constitutional issues raised. 

45 Quoted, with an interesting discussion of Lincoln’s view of the authority of 
Supreme Court decisions, in 2 WARREN, op. cit. supra note 32, at 329-32. The 
quotation is from a speech at Springfield on June 26, 1858. 

46 See 2 BEARD, op. cit. supra note 28, at 100-04. 

47 Boyd v. Alabama, 94 U. S. 645, 650 (1877); Beer Co. v. Massachusetts, 
97 U. S. 25, 32-33 (1878). 

48 Beer Co. v. Massachusetts, 97 U. S. 25 (1878); cf. Gunn v. Barry, 15 Wall. 
610 (U. S. 1873) ; Edwards v. Kearzey, 96 U. S. 595 (1878); Bank of Minden v. 
Clement, 256 U. S. 126 (1921). 





PP . . Oe. me em. ee ee ee ee. Ce 


MOVEMENT IN SUPREME COURT ADJUDICATION = 375 


given no special protection by the Contract Clause beyond that 
afforded by the Due Process Clause of the Fourteenth Amend- 
ment, and that such contracts were subject to modification by 
legislatures in the exercise of their police powers.“ 

Two efforts to protect private contracts by applications of the 
Contract Clause have had some success during the last two terms 
of Court,”° and it may be that the clause will be increasingly relied 
upon. On the whole, however, its important function now seems 
to be to afford some compensation for the restrictions on private 
actions against states, by depriving of legal force any violations 
of public agreements by state legislatures, not justified as exer- 
cises of the police powers.’ The effect of the clause in this 
respect has been strengthened by decisions on the liability of 
public officers. On the other hand, restrictions on actions 
against states were increased, and Chisholm v. Georgia ™ disap- 
proved on a point not covered by the Eleventh Amendment, by a 
decision that a citizen could not sue his own state on a claim 
based on the Constitution, in a federal court.™* 

The new limits on the Contract Clause were first referred to 
in a dictum in Boyd v. Alabama,” uttered by Mr. Justice Field. 
The second contrasting tendency was also largely the work of 
Mr. Justice Field. This was a tendency to give an extended 
operation to the protection of private rights afforded by the new 
Fourteenth Amendment, and ultimately by the Fifth Amendment. 

It is said that Congress, “ people ”, and bar “ understood ”’, 
more or less clearly, at the time, that in enacting the Fourteenth 
Amendment the country was giving new protection to private 
rights, and a new guaranty of equality of treatment, of a very 





49 Manigault v. Springs, 199 U. S. 473 (1905); Block v. Hirsh, 256 U. S. 135 
(1921); Levy Leasing Co. v. Siegel, 258 U. S. 242 (1922); Chastleton Corp. v. 
Sinclair, 264 U. S. 543 (1924). 

50 Coolidge v. Long, 282 U. S. 582 (1931); Coombes v. Getz, 285 U.S. 434 
(1932). 

51 For an argument that the extended protection given public agreements in 
some lines of cases of this type is inconsistent with other decisions of the Court, see 
Burpick, THE LAw oF THE AMERICAN CONSTITUTION (1922) 195. 

52 Poindexter v. Greenhow, 114 U. S. 270 (1885) ; Pennoyer v. McConnaughy, 
140 U.S. 1 (1891) ; cf. Goltra v. Weeks, 271 U. S. 536 (1926). 

58 2 Dall. 419 (U.S. 1793). 

54 Hans v. Louisiana, 134 U. S. 1 (1890). 

55 94 U. S. 645, 650 (1877). 
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sweeping character; and that the protection and guaranty were 
to serve as limits on state legislatures and courts. It may be 
argued that this somewhat confused understanding should control 
the construction of the provisions of the Amendment. Apart from 
familiar difficulties with the use of voters’, legislators’, or drafts- 
men’s “ understandings ” or “intentions” to aid construction, 
the argument seems to “prove too much.” It tends to prove 
that the same Amendment gave Congress, with its power to en- 
force the provisions of the Amendment, the power to revise, and 
supervise the development of, state common-law systems. In the 
Civil Rights Cases,’ the Court decided, with only one dissent, 
that the Amendment had no effect on states’ common-law systems. 
The soundness of this decision has not been questioned by the 
Court. 

From 1873 until 1897, at any rate, the view that the general 
words of the Amendment could not be construed to subject the 
general social justice of state legislation to the scrutiny of the 
Court prevailed in the decisions of the Supreme Court. An ex- 
tended operation of the Due Process Clause in the Fifth Amend- 
ment had been urged, in the end unsuccessfully, in the two legal 
tender cases.*° In 1873, it was argued that the privilege of 
entering into and remaining in the ordinary occupations of life, 
such as maintaining a slaughter-house, was one of “ the privileges 
and immunities of citizens of the United States ” and within the 





56 See Frack, THE ADOPTION OF THE FOURTEENTH AMENDMENT (1908); cf. 
SWISHER, STEPHEN J. FIELD (1930) 414-16. Compare also Corwin, supra note 21, 
at 366, 460; Warren, The New “ Liberty ” Under the Fourteenth Amendment (1926) 
39 Harv. L. Rev. 431. See note 44, supra, note 58, infra. 

In deciding, against a strong argument based partly on debates in Congress, that 
a railroad combination was condemned by the Sherman Act, Mr. Justice Peckham 
said, “ All that can be determined from the debates and reports is that various mem- 
bers had various views, and we are left to determine the meaning of this act, as we 
determine the meaning of other acts, from the language used therein.” United 
States v. Trans-Missouri Freight Ass’n, 166 U. S. 290, 318 (1897). Evidence of 
contemporary conditions and the purpose of legislation may indeed be used to 
determine its objective meaning. It would seem, however, that such evidence should 
be used cautiously, when it is conflicting, and when it is relied on to give a rather 
subtle and elaborate meaning to ambiguous words, whose judicial history does not 
help to solve their ambiguity. 

57 tog U.S. 3 (1883); cf. Nixon v. Condon, 286 U. S. 73 (1932). 

58 Hepburn v. Griswold, 8 Wall. 603 (U.S. 1870) ; Legal Tender Cases, r2 Wall. 
457 (U.S. 1871). 
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“liberty and property ” which could not be interfered with by a 
slaughter-house monopoly, extending, as was persuasively argued, 
beyond any limits required for health protection, created, as was 
urged, by ineptly framed state “ health ” legislation. The view 
that such a privilege was given any considerable protection by the 
Clause was rejected by five members of the Court. The pre- 
vailing opinion was that the history and wording of the Clause, 
partly resembling part of Article IV, Section 2, did not justify 
its philosophical development into an extensive safeguard for 
familiar economic institutions. The change which any such de- 
velopment would work in existing conceptions of the relationship 
between state legislatures and federal courts influenced the 
majority of the Court. Mr. Justice Miller wrote the opinion for 
the majority. 

Four Justices dissented in the Slaughter-House Cases. Mr. Jus- 
tice Field relied on a decision that the rights of Englishmen to 
engage in the common pursuits of life, such as trading in playing 
cards, could not be interfered with by a monopoly granted in the 
unwarranted pretense of an exercise of the royal prerogative by 
Queen Elizabeth.” The English decision, both in its philosophy 
and in the economic forces which gave it vitality, is not perhaps 
so unrelated to Mr. Justice Field’s argument as it may at first 
seem to a skeptical lawyer. The Wealth of Nations,” expressing 
a similar philosophy and similar views. about industry and gov- 
ernment, was quoted and relied on by Mr. Justice Field in his 
dissent. Mr. Justice Field based his opinion on: the Privileges 
and Immunities Clause. Mr. Justice Bradley’s dissent was based 
on the Due Process Clause. 

As Mr. Justice Miller was the most forceful exponent of a 
limited construction of the Fourteenth Amendment,” so Mr. Jus- 

59 Slaughter-House Cases, 16 Wall. 36 (U. S. 1873). See also note 161, infra. 
See SWISHER, op. cit. supra note 56, c. 16. Mr. Justice Miller wrote the opinion of 
the Court; and Justices Clifford, Davis, Strong, and Hunt concurred. Justices 
Field, Bradley, and Swayne wrote dissenting opinions; and Chief Justice Chase 
also dissented. 60 The Case of Monopolies, 11 Co. 84b (1602). 

61 ApaM SMITH, THE WEALTH oF NATIONS (1776). 

62 Davidson v. New Orleans, 96 U. S. 97 (1878) ; cf. Loan Ass’n v. Topeka, 20 
Wall. 655 (U. S. 1875), in which Mr. Justice Miller found a somewhat related 
natural law limit on state power to use for “ private” purposes money raised by 
taxation. See 2 WARREN, op. cit. supra note 32, at 569-70; cf. Corwin, supra 
note 21. 
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tice Field appears to have been the most effective of the dissenting 
Justices. The dissenting Justices’ views gradually prevailed.” 
Members of the bar perseveringly urged the rejected theories in 
new forms, shifting, for their clients’ protection, from the new 
Privileges and Immunities Clause to the Due Process Clause of 
Amendment XIV. Theories like those of the dissenting Justices 
determined decisions in state courts.** Expressions of their point 
of view occurred in concurring and majority opinions in the 
Supreme Court.” The first, rather limited, applications of the 
Equal Protection Clause were made by the Court. Constitu- 
tional limits began to be set to public service company regula- 
tion.** The membership of the Court changed.®* Finally, in 
Allgeyer v. Louisiana ® in 1897, it was decided that liberty of 
contract and commercial liberty, as well as liberty to deal with 
property, and contracts and titles, are protected against unrea- 
sonable interference by state legislatures, by the operation of the 
Due Process Clause of the Fourteenth Amendment. A similar 
limitation on the power of Congress was, as a result, later found 
in the Due Process Clause of the Fifth Amendment.” 

The liberty of a New Orleans exporter to insure cotton in New 
Orleans ready for export, by a contract for marine insurance with 
a New York company not doing business in Louisiana, whereby 
premiums and losses were to be paid in New York, was protected 





68 See Pound, Liberty of Contract (1909) 18 Yate L. J. 454, 470 et seq.; 
Frankfurter, The Constitutional Opinions of Justice Holmes (1916) 29 Harv. L. 
Rev. 683, 690-91; SWISHER, op. cit. supra note 56, for a study of Mr. Justice Field 
and his influence. 

64 Pound, supra note 63, at 470. 

65 Butchers’ Union Slaughter-House Co. v. Crescent City Slaughter-House Co., 
111 U. S. 746 (1884) ; Mugler v. Kansas, 123 U. S. 623 (1887) ; Powell v. Pennsyl- 
vania, 127 U. S. 678 (1888) ; Minneapolis & St. Louis Ry. v. Beckwith, 129 U. S. 
26 (1889) ; cf. Pennoyer v. Neff, 95 U. S. 714 (1878). 

66 Strauder v. West Virginia, 100 U.S. 303 (1880) ; Ex parte Virginia, 100 U. S. 
339 (1880) ; Yick Wo v. Hopkins, 118 U. S. 356 (1886). See also note 175, infra. 

87 See notes 172-176, infra. 

68 Of the members of the Court in 1873, only Mr. Justice Field was still a mem- 
ber in 1897. See the correspondence on his resignation, effective December 1, 1897, 
in 168 U.S. 713-18 (1897). 

69 165 U.S. 578 (1897). Compare Gulf Ry. v. Ellis, 165 U. S. 150 (1897), an 
important step in extending the application of the Equal Protection Clause. The 
most important step in the development of protection to public utilities’ opportu- 
nity to earn a “ fair ” income was taken the following year. See note 173, infra. 

70 Adair v. United States, 208 U.S. 161 (1908). 
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against the imposition of heavy penalties for the formation of 
such contracts with companies not “ qualified” in Louisiana, 
under a Louisiana statute, in Allgeyer v. Louisiana. Liberty of 
contract was thus first protected by a decision of rather obvious 
commercial utility, rendered by a unanimous Court. It is perhaps 
significant that the decision went far to repair the effects of an 
earlier decision," made before the negative implications of the 
Commerce Clause had been established by the Court, to the effect 
that making contracts of insurance by correspondence across 
state lines was not interstate commerce, and so not protected by 
any implied prohibitions against interference with interstate com- 
merce by states, which might be found in the affirmative words 
of the Commerce Clause. 

A modification of the prevailing theory of constitutional private 
rights was thus effected without any necessity for expressly over- 
ruling earlier decisions. Practical considerations which might 
have led to an appropriate legal theory, and a different result, in 
Ogden v. Saunders” and the Slaughter-House Cases,"* now for 
the first time prevailed, and created an appropriate legal theory 
to be developed by the gradual definition of the words “ liberty ”, 
“‘ property ”, and “due process of law.” A different opinion has 
indeed been suggested; “* but it seems not only that the approach 
of the Slaughter-House Cases is no longer the approach of the 
Court. It seems further that decisions like Weaver v. Palmer 
Bros. Co.” and Liggett Co. v. Baldridge,” if consistently followed, 
would require a different disposition of an identical controversy. 
Health laws interfering with business to an extent which seemed 
to the Court rather clearly unnecessary were condemned by these 
decisions. 

Mr. Justice Miller’s theory of the Fourteenth Amendment has 
been maintained by such Justices as Mr. Justice Brandeis and 
Mr. Justice Holmes. Mr. Justice Field’s theory, applied to a 





71 Paul v. Virginia, 8 Wall. 168 (U. S. 1869) (opinion by Mr. Justice Field) ; 
cf. Bothwell v. Buckbee, Mears Co., 275 U.S. 274 (1927); see note 142, infra. Cf. 
Robbins v. Shelby County Taxing District, 120 U. S. 489 (1887). 

72 See note 27, supra. 

73 16 Wall. 36 (U. S. 1873). 

74 Compare 2 WARREN, op. cit. supra note 27, at 567, n.1, with Warren, supra 
note 56, at 445-49. 

7 270 U.S. 402 (1926). 76 278 U. S. 105 (1928). 
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rather special and uncontroversial problem in Allgeyer v. Loui- 
siana, has of course been developed and applied to a variety of 
public questions in the last thirty-five years, by various majorities 
of the Supreme Court. 

A rough measure of the change in the law produced by the 
introduction of the contemporary interpretation of the Fourteenth 
Amendment may be found by a comparison of such views as those 
of Mr. Justice Brandeis and Mr. Justice Holmes with the views, 
expressed and applied, in cases causing divisions, by other Justices. 

Two examples of the extent to which the former Justices con- 
sider private substantive rights protected by Amendment XIV 
will perhaps be helpful. Less than three years ago an insurance 
contract with the following history came before the Court. It 
was a fire insurance contract covering a tug only while in specified 
Mexican waters. The insured was a resident of Mexico, and the 
insurance company was a Mexican company, not doing business 
in Texas. The policy was assigned to one then and at the time of 
a later loss resident in Mexico, but a citizen of Texas. Premiums 
and losses were to be paid in Mexico. The contract provided that 
actions thereon must be brought within a year of any loss. The 
Mexican company took reinsurance with New York companies 
“ qualified ” in Texas. A loss occurred, and more than one year 
thereafter the insured assignee brought an action in Texas, seek- 
ing to apply to his claim the obligations of the New York com- 
panies, treated as garnishees, which alone were subject to the 
jurisdiction of the Texas courts. A provision making void in- 
surance contracts’ periods of limitations of less than two years, 
contained in a Texas statute, was held applicable to the case by 
the Texas courts, and recovery allowed. On appeal, it was held 
by a unanimous Court, speaking through Mr. Justice Brandeis, 
that the security of contractual obligations, such as those created 
by the contract of insurance and its provisions for a one year 
period of limitation, was protected against any such misapplica- 
tion of fundamental ideas about the conflict of laws, as that 
resulting from the Texas statute as applied by the Texas court; 
and that the decision of the Texas court denied the insurance 
companies due process of law.” 





77 Home Ins. Co. v. Dick, 281 U.S. 397 (1930). 
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The security of contracts is thus to be given considerable pro- 
tection by any theory about Amendment XIV. Similarly, 
grantees of coal are not to have quantities of their coal virtually 
taken from them by a requirement that they leave considerable 
amounts of it in place to support the lands of grantees of surface 
lands only, without compensation.”* The opinion was written 
for the majority by Mr. Justice Holmes, with Mr. Justice Bran- 
deis dissenting. Whatever criticism there may be of the decision, 
it indicates Mr. Justice Holmes’ recognition that ordinary titles 
to property are protected against misappropriation by govern- 
ments by virtue of the Due Process Clauses.” 

Not only basic contract and property rights, but the elementary 
decencies of procedure are recognized as within the protection of 
the Due Process Clauses by those Justices who maintain the view 
of Amendment XIV which obtained in the Court in the years 
following the Civil War.*® Narrowly distinguishing an earlier 
case,”’ an opinion of the Court written by Mr. Justice Holmes 
has held that the Fourteenth Amendment guarantees that homi- 
cide trials, when conducted under the pressure of prejudice, shall 
conform to English and American standards of fairness.**? The 


Justices in question have only declined to approve the gradual 
extension of the concept of basic rights, which has taken place 
under the influence of the impulse given by Mr. Justice Field’s 
vigorous philosophy. 


B 


The concept of an intellectual liberty protected by the Due 
Process Clauses is a striking — though not the most important — 
modern development of due process doctrine. In dissenting in a 
case involving a conviction under war legislation, Mr. Justice 
Brandeis strongly urged that liberty of speech must be protected, 
as well as “ liberty to acquire and enjoy property ”, by Amend- 





78 Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922). 

79 See also Frost Trucking Co. v. Railroad Comm., 271 U. S. 583, 601 (1926). 

80 McDonald v. Mabee, 243 U.S. 90 (1917) ; Brinkerhoff-Faris Trust & Sav. Co. 
v. Hill, 281 U. S. 673 (1930). 

81 Frank v. Mangum, 237 U. S. 309 (1915). 

82 Moore v. Dempsey, 261 U. S. 86 (1923). Cf. Powell v. Alabama, 53 Sup. Ct. 
55 (1932). 
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ment XIV.* In Meyer v. Nebraska,** a teacher in a parochial 
school was convicted of teaching German to a child who had not 
passed the eighth grade, under a statute making it an offense to 
teach any modern language to any such child, approved April 9, 
1919, in Nebraska. The conviction was reversed on June 4, 1923, 
by the Supreme Court. American concern with “ education and 
acquisition of knowledge ” was referred to; and the right “ to 
acquire useful knowledge ”, as well as the right of parents 
to direct the education of children and the right of teachers to 
practice their calling, was said to be protected by the guarantee 
of liberty in Amendment XIV. The strong argument, from the 
importance of “ Americanization ”’, for the validity of the legisla- 
tion, was thought not conclusive. 

Mr. Justice Holmes, with whom Mr. Justice Sutherland con- 
curred, dissented. 


“ No one would doubt that a teacher might be forbidden to teach many 
things, and the only criterion of his liberty under the Constitution that 
I can think of is ‘ whether, considering the end in view, the statute 
passes the bounds of reason and assumes the character of a merely 
arbitrary fiat.’ . . . I think I appreciate the objection to the law but 
it appears to me to present a question upon which men reasonably 
might differ and therefore I am unable to say that the Constitution of 
the United States prevents the experiment being tried.” *° 


On the other hand, the publication and circulation of a com- 
munist manifesto, setting forth communist principles, urging that 
“this is not the moment of revolution, but it is the moment of 
revolutionary struggle ”, and advocating struggle for proletarian 
“ conquest of the power of the state ”, was thought not to be 
education but an immediate threat to the state, and punishable 
accordingly, in Gitlow v. New York.*® A similar result was 
reached in Whitney v. California.** 





83 Gilbert v. Minnesota, 254 U. S. 325, 343 (1920). For a discussion of the 
history of the concept of liberty in the Due Process Clauses in relation to this line 
of decisions, see Warren, supra note 56, emphasizing the change which has taken 
place in the concept. 

84 262 U.S. 390 (1923). 

85 Bartels v. Iowa, 262 U.S. 404, 412 (1923). 

86 268 U. S. 652 (1925). 

87 244 U.S. 357 (1927). Mr. Justice Brandeis, with whom Mr. Justice Holmes 
concurred, dissented. 
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Decisions under the First Amendment prepared the way for 
these decisions on the effect of Amendment XIV.** It is a matter 
of judgment whether the suppression of foreign language teaching 
in the grades or the suppression of unpopular and perhaps ulti- 
mately dangerous teaching on economic and political matters is 
a more legitimate measure for the protection of the institutions 
commonly described as American; and the decision in Meyer v. 
Nebraska is perhaps consistent with the decision in Gitlow v. New 
York. In Gitlow v. New York, Mr. Justice Holmes, with whom 
Mr. Justice Brandeis concurred, again dissented; and the prob- 
lem of reconciling his two dissents presents, perversely but 
acutely, the question whether the tendency to recognize that 
intellectual liberty is protected by Amendment XIV, which ap- 
peared in Meyer v. Nebraska, has not been limited by Gitlow v. 
New York and Whitney v. California. 

Mr. Justice Holmes said, 


“ The general principle of free speech, it seems to me, must be taken 
to be included in the Fourteenth Amendment, in view of the scope 
that has been given to the word ‘ liberty’ as there used, although per- 
haps it may be accepted with a somewhat larger latitude of interpreta- 
tion than is allowed to Congress by the sweeping language that governs 
or ought to govern the laws of the United States. If I am right, then I 
think that the criterion sanctioned by the full Court in Schenck v. 
United States, 249 U. S. 47, 52, applies. ‘ The question in every case 
is whether the words used are used in such circumstances and are of 
such a nature as to create a clear and present danger that they will 
bring about the substantive evils that [the State] has a right to pre- 
vent.’ . . . Whatever may be thought of the redundant discourse be- 
fore us it had no chance of starting a present conflagration.” *° 


One may urge that in reading his view of the meaning of “ free- 
dom of speech” in Amendment I into “liberty ” in Amend- 
ment XIV, Mr. Justice Holmes was modifying his view, expressed 
in Meyer v. Nebraska and elsewhere, that Amendment XIV con- 
demns only what “ passes the bounds of reason and assumes the 





88 Abrams v. United States, 250 U. S. 616 (1919); Schaefer v. United States, 
251 U.S. 466 (1920) ; cf. Schenck v. United States, 249 U.S. 47 (1919). See Willis, 
supra note 43, at 286, for a reference to an inconsistency in these decisions, referred 
to also in portions of Mr. Justice Holmes’ opinion in Gitlow v. New York. 

89 268 U. S. 652, 672-73 (1925). 





384 HARVARD LAW REVIEW 


character of a merely arbitrary fiat.” On the other hand, one 
may urge that the majority, both in decisions under Amendment I 
and in Gitlow v. New York and Whitney v. California, is hardly 
consistent with Meyer v. Nebraska or with the decisions extend- 
ing the constitutional protection given to the commercial liberty 
of those in command of our industrial affairs. 

On the whole, the more interesting harmony seems to arise 
from the views of Mr. Justice Holmes. He is less concerned with 
the relatively secure liberty to learn and teach foreign languages 
in the grades, than with the more imperilled liberty to teach 
unpopular social views. It is his concern with intellectual liberty, 
with opportunities for trial and error, experience, “‘ experiment ”’, 
in social affairs, rather than any confidence in the economics of 
“ social control ”’, which has led him to resist the extension of the 
protection given to commercial liberty by Amendment XIV. 
He emphasizes his position here by his dissent in Meyer v. 
Nebraska. It seems not fundamentally inconsistent for him to 
insist that the supreme value of intellectual liberty requires that 
it receive, especially when most unpopular, at least the same sort 
of extended protection as that which is being given to commercial 
liberty by the modern construction of Amendment XIV. 

On the other hand, it seems more difficult to reconcile the de- 
cision in Meyer v. Nebraska with the decisions in the more con- 
troversial cases, at least under Amendment I and with Gitlow 
v. New York and Whitney v. California; and still more difficult 
to reconcile the tendency of these latter cases to limit the con- 
stitutional protection given to “ freedom of speech ” and intel- 
lectual “ liberty ”, with the tendency of other cases to extend the 
protection given to commercial “liberty”. At any rate, the 
contrasts suggest that it is not classical eighteenth or nineteenth 
century consistent “ liberalism ” that is being read into the Con- 
stitution by the interpretation of Amendment XIV, but a body 
of doctrine for the time more congenial to the most “ cautious ” 
group in industrial America. And the contrasts, while perhaps 
themselves illustrating the process of modification of doctrine 
which goes on in the cases, suggest that different processes of 
modification may arguably be working in opposite, or inconsistent, 
directions. 

It has already been observed that freedom of the press was 
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given some substantial protection by virtue of Amendment XIV 
in a decision rendered at the 1930 term of the Supreme Court.” 
A rather “ liberal ” decision on red flag legislation ** was balanced 
by two rather “ conservative ” naturalization decisions,” at the 
same term. 


C 


Modification, or variety, of views appears perhaps more clearly 
in other lines of recent decisions. A declaration “ that experience 
has shown that heredity plays an important part in the trans- 
mission of insanity, imbecility, etc.”’, contained in the statute, and 
a finding that a specific woman was feeble-minded and “ the 
probable potential parent of socially inadequate offspring, like- 
wise afflicted ”, were relied on to show that a compulsory steriliza- 
tion law was a legitimate exercise of governing power, in Buck 
v. Bell.” 

A codperative marketing act was upheld in Kentucky, in an 
opinion in which the following language was used by the Ken- 
tucky court: 


“We take judicial knowledge of the history of the country and of 


current events and from that source we know that conditions at the 
time of the enactment of the Bingham Act were such that the agri- 
cu:tural producer was at the mercy of speculators and others who fixed 
the price of the selling producer and the final consumer through com- 
binations and other arrangements, whether valid or invalid, and that 
by reason thereof the former obtained a grossly inadequate price for 
his products. So much so was that the case that the intermediate 
handlers between the producer and the final consumer injuriously op- 
erated upon both classes and fattened and flourished at their ex- 
pense.’ 94 





90 Near v. Minnesota, 283 U.S. 697 (1931). 

91 Stromberg v. California, 283 U. S. 359 (1931). 

92 United States v. Macintosh, 283 U. S. 605 (1931); United States v. Bland, 
283 U.S. 636 (1931). 

93 274 U.S. 200 (1927). There was perhaps more room for controversy about 
the biological observations and generalizations justifying such legislation, than is 
commonly supposed. See Shartel, Sterilization of Mental Defectives (1925) 24 
Micu. L. Rev. 1, 11-12. See also LANDMAN, HUMAN STERELIZATION (1932) C. 10; 
but cf. id. cc. 8, 9. 

94 Liberty Warehouse Co. v. Burley Tobacco Growers’ Ass’n, 276 U.S. 71, 93 
(1928). 





386 HARVARD LAW REVIEW 


Relying in part on the enactment of many similar statutes in the 
United States, and in part on the statement of the Kentucky 
Court and a number of similar statements, the Supreme Court 
said, “The opinion generally accepted —and upon reasonable 
grounds, we think — is that the co-operative marketing statutes 
promote the common interest ’’; *° and the statute was upheld.” 

In dealing with economic problems which are not much more 
difficult, more uncertainty about taking notice of the state of 
reasonable opinion has appeared. 

In Muller v. Oregon," decided in 1908, a ten-hour law for 
women was first sustained. Mr. Justice Brewer, an individualist, 
wrote the opinion of a unanimous Court. Among other things, 
he said: 


“In patent cases counsel are apt to open the argument with a discus- 
sion of the state of the art. It may not be amiss, in the present case, 
before examining the constitutional question, to notice the course of 
legislation as well as expressions of opinion from other than judicial 
sources. In the brief filed by Mr. Louis D. Brandeis, for the defendant 
in error, is a very copious collection of all these matters, an epitome of 
which is found in the margin. .. . 

“ The legislation and opinions referred to in the margin may not be, 
technically speaking, authorities, and in them is little or no discussion 
of the constitutional question presented to us for determination, yet 
they are significant of a widespread belief that woman’s physical struc- 
ture, and the functions she performs in consequence thereof, justify 
special legislation restricting or qualifying the conditions under which 
she should be permitted to toil. Constitutional questions, it is true, 





95 Td. at 96. 

96 Jbid. Compare the readiness with which circumstances justifying prohibi- 
tions of dairy product substitutes have been recognized by the Court. Powell v. 
Pennsylvania, 127 U. S. 678 (1888) ; Capital City Dairy Co. v. Ohio, 183 U. S. 238 
(1902) ; Hutchinson Ice Cream Co. v. Iowa, 242 U. S. 153 (1916); Hebe Co. v. 
Shaw, 248 U. S. 297 (1919). Cf. Plumley v. Massachusetts, 155 U.S. 461 (1894); 
Schollenberger v. Pennsylvania, 171 U. S. 1 (1898) ; Collins v. New Hampshire, 171 
U. S. 30 (1898); Weaver v. Palmer Bros., 270 U. S. 402, 414 (1926) (deceptive 
imitations of dairy products only, can be kept from sale in “ original packages ” 
coming from interstate commerce) ; McCray v. United States, 195 U. S. 27 (1904); 
Miller v. Standard Nut Margarine Co., 284 U. S. 498 (1932) (federal tax on dairy 
product substitutes). 

97 208 U.S. 412 (1908) ; see Biklé, Judicial Determination of Questions of Fact 
Affecting the Constitutional Validity of Legislative Action (1924) 38 Harv. L. 
Rev. 6. 
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are not settled by even a consensus of present public opinion. . . . At 
the same time, when a question of fact is debated and debatable, and 
the extent to which a special constitutional limitation goes is affected 
by the truth in respect to that fact, a widespread and long-continued 
belief concerning it is worthy of consideration. We take judicial cog- 
nizance of all matters of general knowledge. . . .” * 


The decision in Adkins v. Children’s Hospital,®® rendered in 
1923, has raised doubts about the attitude toward such factual 
briefs now held by the Court. A Congressional statute providing 
for a legally enforceable minimum “ living” wage for women 
workers, in the District of Columbia, was, in a five to three deci- 
sion, held to infringe the liberty of contract guaranteed by 
the Fifth Amendment. Mr. Justice Sutherland, for the Court, 
declared: 


“Tt is said that great benefits have resulted from the operation of 
such statutes, not alone in the District of Columbia but in the several 
States, where they have been in force. A mass of reports, opinions of 
special observers and students of the subject, and the like, has been 
brought before us in support of this statement, all of which we have 
found interesting but only mildly persuasive.” 1° 


Mr. Justice Holmes, dissenting, took the position which had been 
taken with reference to such material in Muller v. Oregon by the 
Court. 


“ The criterion of constitutionality is not whether we believe the law to 
be for the public good. We certainly cannot be prepared to deny that 
a reasonable man reasonably might have that belief in view of the 
legislation of Great Britain, Victoria and a number of the States of 
this Union. The belief is fortified by a very remarkable collection of 
documents submitted on behalf of the appellants, material here, I con- 
ceive, only as showing that the belief reasonably may be held.” +” 


A rule that evidence of social or economic circumstances is 
necessary to invalidate a state statute has been applied recently 
by the Court.’ On the other hand, in denying that entry into 





98 208 U.S. at 419, 420-21. 100 Jd. at 560. 

99 261 U. S. 525 (1923). 101 Jd, at 570-71. 

102 Weaver v. Palmer Bros., 270 U. S. 402 (1926) ; O’Gorman & Young v. Hart- 
ford Fire Ins. Co., 282 U.S. 251 (1931) ; see Missouri Pac. R. R. v. Norwood, 283 
U.S. 249, 255 (1931) ; Boston & Me. R. R. v. Armburg, 285 U. S. 234, 240 (1932). 
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the ice business might be controlled by a particular statutory 
scheme in Oklahoma,'®* the majority recently wholly disregarded 
much of the argument in a dissenting opinion of Mr. Justice 
Brandeis, which in its collection of economists’ and businessmen’s 
opinions and its careful treatment of the facts on which such 
opinions might reasonably be based, recalls his brief in Muller v. 
Oregon. 


D 


The history of labor legislation presents questions about the 
extent to which positions once taken by the Court have been sub- 
sequently modified. Insistence on yellow dog contracts, agree- 
ments not to join a union, by an employer, cannot be made a 
criminal offense, it was held in Adair v. United States *** and 
Coppage v. Kansas.’ 


“Included in the right of personal liberty and the right of private 
property — partaking of the nature of each—is the right to make 
contracts for the acquisition of property. Chief among such contracts 
is that of personal employment, by which labor and other services are 
exchanged for money or other forms of property. If this right be struck 
down or arbitrarily interfered with, there is a substantial impairment 
of liberty in the long-established constitutional sense.” 1°° 


Justices Holmes, Day, and Hughes dissented in Coppage v. 
Kansas, and Justices Holmes and McKenna in Adair v. United 
States. The paradox of liberty, which tends constantly — in 
effective labor combinations, in capitalist combinations, in the 
creation of such interests as spendthrift trusts — to devour itself 
and turn into paternalism, was observed by the dissenting judges. 
The opinion of Mr. Justice Day, in which Mr. Justice Hughes 
concurred, said, “I think that the act now under consideration, 
and kindred ones, are intended to promote the same liberty of 
action for the employé as the employer confessedly enjoys. The 
law should be as zealous to protect the constitutional liberty of 
the employé as it is to guard that of the employer.” *°’ 

An additional ground of decision in Adair v. United States was 





103 New State Ice Co. v. Liebmann, 285 U. S. 262 (1932). 
104 208 U. S. 161 (1908). 106 Jd. at 14. 
105 236 U. S. 1 (1915). 107 Jd. at 4o. 
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that the federal act applicable to railroads there in question was 
beyond the constitutional authority given to Congress to regulate 
interstate commerce. 

Both decisions have perhaps been somewhat limited by Texas 
& New Orleans R.R. v. Brotherhood of Ry. & Steamship 
Clerks.°° The Brotherhood of Railway and Steamship Clerks 
was held entitled to enjoin efforts to replace its organization by a 
company union, for the purpose of choosing representatives to 
serve in wage hearings involving the defendant railroad. Among 
other things, organizers had been discharged by the defendant. 
The wage hearings were proceedings under the Railway Labor 
Act of 1926. That Act provided that “ Representatives, for the 
purposes of this Act, shall be designated by the respective parties 

. without interference, influence, or coercion exercised by 
either party over the self-organization or designation of repre- 
sentatives by the other.” The plaintiffs were held entitled to an 
injunction by the terms of the Act; and the Act as construed was 
held constitutional, by a unanimous Court, speaking through 
Chief Justice Hughes. The Court said: 


“We entertain no doubt of the constitutional authority of Congress 
to enact the prohibition. The power to regulate commerce is the power 
to enact ‘all appropriate legislation’ for its ‘ protection and advance- 
ment’ . . . ; to adopt measures ‘ to promote its growth and insure its 
safety’... ; to‘ foster, protect, control and restrain’. . . . It has long 
been recognized that employees are entitled to organize for the purpose 
of securing the redress of grievances and to promote agreements with 
employers relating to rates of pay and conditions of work. . . . Con- 
gress was not required to ignore this right of the employees but could 
safeguard it and seek to make their appropriate collective action an 
instrument of peace rather than of strife . . . the carriers subject to 
the Act have no constitutional right to interfere with the freedom of 
the employees in making their selections. . . .” °° 


A famous distinction, which may have been an overruling, oc- 
curred in another line of labor cases. In Lochner v. New York,**° 
in 1905, a statute limiting average hours of employees’ work in 





108 281 U. S. 548 (1930). 
109 Jd. at 570-71. 
110 198 U. S. 45 (1905). 
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bakeries to ten a day, without provision for emergencies, was held 
invalid. Mr. Justice Holmes wrote a notable dissent. In Bunting 
v. Oregon,’ in 1917, a ten hour law applying to workers in all 
manufacturing industries in Oregon, and containing provisions 
for relaxation in case of emergency, was held valid. The first 
decision, announced by Mr. Justice Peckham, was by a five to 
four vote; the later one, announced by Mr. Justice McKenna, 
was by a five to three vote. The earlier decision is not mentioned 
in the opinion in the later. It may be argued that the earlier 
decision survives as a construction of the Equal Protection Clause; 
but the argument would seem to encounter some difficulty in a 
case in which prohibition of women’s late night work in restau- 
rants was held constitutional, against an attack based on that 
clause.**” Again, it may be that the lack of an emergency clause 
was the fatal defect in the bakeshop statute. A reading of the 
opinions in both cases seems, however, to disclose a change of 
mind about the liberty of contract guaranteed by the Due Process 
Clauses. And had the earlier case not been relied on in Adkins v. 
Children’s Hospital,** it would seem to have been overruled, and 


not merely distinguished. Adkins v. Children’s Hospital, in turn, 
was thought by the dissenting Justices to be weakened by the 
recent decision in O’Gorman & Young v. Hartford Fire Ins. Co.“ 

Consistent hostility to effective forms of regulation of employ- 
ment exchanges has been shown by the Court.*** On the other 
hand, except for limitations in requirements of uniformity in 


maritime law **° 


and judicial determination of certain “ jurisdic- 
tional facts ”,’*” various provisions in various sorts of workmen’s 
compensation acts, involving departures from the individualism 


of modern common law, have been sustained by the Court.*** 





111 243 U.S. 426 (1917). 113 261 U.S. 525 (1923). 

112 Radice v. New York, 264 U. S. 292 (1924). 114 282 U.S. 251 (1931). 

115 Adams v. Tanner, 244 U. S. 590 (1917); Ribnik v. McBride, 277 U. S. 350 
(1928). , 

116 See Notes (1927) 40 Harv. L. Rev. 485; (1929) 5 Wis. L. REv. 245. 

117 Crowell v. Bensen, 285 U. S. 22 (1932). 

118 New York Cent. R. R. v. White, 243 U. S. 188 (1917) ; Mountain Timber 
Co. v. Washington, 243 U.S. 219 (1917) ; Arizona Employers’ Liability Cases, 250 
U. S. 400 (1919) ; Ward & Gow v. Krinsky, 259 U. S. 503 (1922); Staten Island 
Ry. v. Phoenix Indemnity Co., 281 U. S. 98 (1930) ; Matter of Helfrick v. Dahlstrom 
Metallic Door Co., 256 N. Y. 199, 176 N. E. 141 (1931), aff'd per curiam, 284 U S. 
594 (1932). 
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E 


Liberty in industry was first given constitutional protection in 
a line of cases which has continued to the present, and which still 
perhaps appeals more than any other to the individualism and 
sense of justice of the American businessman and lawyer. These 
are the cases protecting liberty to enter and remain in the ordinary 
occupations of life, and make the ordinary commercial transac- 
tions incidental thereto, free from all but specially justified and 
appropriately framed legislation. Perhaps the most appealing of 
all the modern decisions on the point is one protecting a manu- 
facturer of quilts from destruction of a large part of his business 
by what appeared on the record to the majority to be ineptly 
framed health legislation in Pennsylvania.**” 

Cases of this type, like other due process cases, turn peculiarly 
on peculiar sets of facts; and in these cases, again, one may sup- 
pose he finds changes in opinion. But perhaps the most sug- 
gestive and easily discernible changes of opinion about commer- 
cial liberty appear in a related line of decisions, dealing with 
liberty of contract and the rule of reason in the federal anti- 
trust acts. 

However it may be idealized, in the “ actual” world liberty 
appears only in the paradoxical manifestations of compromise. 
Liberty is limited, and prevented from turning into paternalism 
and tyranny, by devices for checks upon and control of powerful 
groups and individuals. The necessity for power, direction, rule, 
is obvious; but groups subject to the abuse of power wisely decline 
to trust any single group or individual with too much oppor- 
tunity for unlimited rule, and insist on keeping some adequate 
guard over their rulers. Thus the people may impose limits on 
industrial and commercial liberty, or power; and a familiar popu- 
lar check on such power appears in our anti-trust acts, which 
are an expression of American traditions perhaps as characteristic 
and permanent as those embodied in the Constitution. 

We have noticed several times and shall observe again that 
concern for liberty of contract may be thought to have had con- 
siderable influence on the construction of the Commerce Clause,’”° 





119 Weaver v. Palmer Bros., 270 U.S. 402 (1926). 
120 See notes 30, 31, 104, 108, supra; cf. note 71, supra. 
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as well as on the discovery of a requirement of uniformity in 
maritime law,’ in the Constitution. It may be that this concern 
and corresponding reluctance to give extreme application to the 
Sherman Act help explain the decision that a combination of 
sugar refiners, including ninety-eight per cent of the industry’s 
national capacity, was engaged only in manufacture and not inter- 
state commerce, and so was not subject to proceedings under the 
Act.’*? In any event the decision gradually lost its force by the 
process of distinction.*** 

Its place in mitigating the rigor of the Sherman Act was ulti- 
mately taken by the rule of reason, an interesting development 
of liberty of contract doctrine outside the limits of constitutional 
law. The development and application of the rule of reason 
present examples of the way in which positions once taken appear 
to be modified by the process of distinction in subsequent opinions 
of the Court. 

The Sherman Act condemns “ every ” contract in restraint of 
trade; and the early cases were decided on the theory that all 
combinations for the purpose of eliminating competition were 
illegal.’** The rule thus stated was thought by many to impose 
too close a limit on industrial liberty and power; and it was 
criticized in a series of vigorous dissenting opinions, expressed 
in the early cases.**° Finally, in condemning the most famous of 
classic American combinations, the Standard Oil trust, the more 
relaxed rule, advocated in earlier dissents, leaving more scope 
for industrial liberty and power, the rule of reason, was made 





121 See note 116, supra. 

122 United States v. E. C. Knight Co., 156 U. S. 1 (1894). See McLavucatin, 
CASES ON THE FEepERAL ANTI-TruUsT LAws OF THE UNITED STATES (1930) 23-24, for 
different observations on this case. 

123 Addyston Pipe & Steel Co. v. United States, 175 U. S. 211 (1899) ; Northern 
Securities Co. v. United States, 193 U. S. 197 (1904) ; Swift & Co. v. United States, 
196 U. S. 375 (1905). 

124 United States v. Trans-Missouri Freight Ass’n, 166 U. S. 290 (1897) ; United 
States v. Joint Traffic Ass’n, 171 U. S. 505 (1898) ; Northern Securities Co. v. United 
States, 196 U.S. 375 (1905). 

125 United States v. Trans-Missouri Freight Ass’n, 166 U. S. 290 (1897) ; United 
States v. Joint Traffic Ass’n, 171 U. S. 505 (1897). In Northern Securities Co. v. 
United States, 196 U. S. 375 (1905), Mr. Justice Brewer, in a special concurring 
opinion, announced that he had changed his view of the Act, though not of the 
results in the earlier cases, and thought it must be construed to embody the rule of 
reason. Four Justices dissented. 
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the test for its decision by the Court.’** The meaning of the rule, 
after considerable uncertainty,’*’ has been gradually clarified; 
particularly in cases in which the organization and practices of 
the United States Steel Corporation, with Pittsburgh plus absent 
from the record, and the International Harvester Company, again 
in the absence of adequate evidence of price domination, were 
held legal.*** 

There appears to have been no adequate historical foundation 
in English or American decisions for the rule of reason; **° nor 
is it adequately accounted for by the argument that reason must 
be used in the construction of the anti-trust acts as well as other 
statutes. The considerations which led to the development of 
the rule appear rather in the discussions of traditions of liberty, 
which occur in the dissenting and majority opinions in the 
Standard Oil case.**° 

Mr. Justice Harlan, dissenting from the opinion while con- 
curring in the decision of the Court, wrote: 





126 Standard Oil Co. v. United States, 221 U. S. 1 (1911) ; American Tobacco 
Co. v. United States, 221 U. S. 106 (1911). 

127 United States v. United Shoe Mach. Co., 247 U.S. 32 (1918), with its sug- 
gestion that general considerations of economic policy might justify a combination 
dominating its markets, is particularly difficult to reconcile with other decisions. It 
may best be explained as an interpretation of the patent law, as then understood; 
but even so it is somewhat difficult to reconcile with other decisions on the relation 
of the Sherman Act to the patent laws. The Clayton Act was subsequently held to 
have changed the law in such a. way as to condemn the same combination’s same 
practices. United Shoe Mach. Corp. v. United States, 258 U. S. 451 (1922). 

128 United States v. United States Steel ‘Corp., 251 U. S. 417 (1920); United 
States v. International Harvester Co., 274 U. S. 693 (1927). Two other cases, in- 
volving less notable combinations, have been the occasions of opinions which do 
much to clarify the results of all the decisions: one, with an interesting reference 
to the preservation of competition among the parties to a combination, holding a 
combination legal; the other, based simply on domination of a market, holding a 
combination — a “ trade association ” — illegal. Standard Oil Co. v. United States, 
283 U.S. 163 (1931) ; United States v. Trenton Potteries Co., 273 U.S. 392 (1927). 
Cf. the most recent case, United States v. Swift & Co., 286 U. S. 106 (1932), in 
which the tone of the opinion, though perhaps not the decision, suggests a return to 
a harsher treatment of combinations. 

129 Tt seems unlikely that simple ancillary contracts not to compete, which 
would be condemned as unreasonable only because more extensive than the pro- 
tected transactions require, though affecting interstate commerce, are condemned at 
all by the Sherman Act, with its penalties. Ancient trade offenses and modern 
notions of “ conspiracy ” gave little help in the construction of the Act. See Book 
Reviews (1929) 19 Am. Econ. Rev. 471; (1931) 21 id. 335; (1932) 22 id. 120, for 
other brief statements of the views here suggested. 180 See note 126, supra. 
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“ All who recall the condition of the country in 1890 will remember that 
there was everywhere, among the people generally a deep feeling of un- 
rest. The Nation had been rid of human slavery — fortunately, as all 
now feel — but the conviction was universal that the country was in 
real danger from another kind of slavery sought to be fastened on the 
American people, namely, the slavery that would result from aggrega- 
tions of capital in the hands of a few individuals and corporations con- 
trolling, for their own profit and advantage exclusively, the entire busi- 
ness of the country, including the production and sale of the necessaries 
of life. . . . Guided by these considerations, and to the end that the 
people, so far as interstate commerce was concerned, might not be domi- 
nated by vast combinations and monopolies, having power to advance 
their own selfish ends, regardless of the general interests and welfare, 
Congress passed the Anti-Trust Act of 1890.” *** 


Reliance not only on the philosophy of industrial liberty and 
power, but more clearly on classical liberal economic theory, 
appears at a crucial point in the opinion of the majority. 


“. , . the statute . . . indicates a consciousness that the freedom of 
the individual right to contract when not unduly or improperly exercised 
was the most efficient means for the prevention of monopoly, since the 
operation of the centrifugal and centripetal forces resulting from the 
right to freely contract was the means by which monopoly would be 
inevitably prevented if no extraneous or sovereign power imposed it 
and no right to make unlawful contracts having a monopolistic tendency 
were permitted. In other words that freedom to contract was the es- 
sence of freedom from undue restraint on the right to contract.” *** 


The element of refined economic theory in this opinion has been 
relied on by Mr. Kales and more recently by Mr. Watkins,’** 
in their argument that any combination, or at least any merger, 
which does not by unfair competition discourage the entry of new 
competitive production, is legal. It seems, however, that a less 
refined and more popular interpretation of the Sherman Act has 
finally been adopted by the Court. If effective present competi- 
tion is substantially eliminated, and relatively unchecked power 





181 221 U.S. 1, 83-84 (1911). 
182 Jd. at 62. 
133 See KaLes, CONTRACTS AND COMBINATIONS IN RESTRAINT OF TRADE (1918) ; 


Watkins, InpustRIAL CoMBINATIONS AND Pustic Poricy (1927) 11; WATKINS, 
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thus developed by acts of combination, the complete offenses 
condemned by the Act are committed.*** It remains to be seen 
whether the ingenuity and self-control of industrial leaders will 
enable them to work out a scheme of organization which will 
preserve competition and a check on their own power, and 
still facilitate codperation in the control of employment and 
capital expansion. 

That economic needs tend to produce some adjustment in the 
interpretation of the anti-trust acts is suggested by the course of 
other decisions under the acts. Decisions on resale price-fixing 
and on the activities of trade associations seem to show modifica- 
tions of opinion on the part of the Court. 

As if to compensate for the relaxation of strict control in the 
adoption of the rule of reason, efforts of single manufacturers, 
or distributors, to “ stabilize” their markets, were discouraged 
by a line of decisions beginning at the term during which the 
rule of reason was announced.**® Manufacturers’ control of 
prices at which sales representatives who are independent con- 
tractors resell goods, except by unsystematic discipline,** were 
condemned under the anti-trust acts, by various decisions of 
the Court.*** 

On the other hand, it has recently been decided that a manu- 
facturer may by contract control the price at which a del credere 
agent sells the manufacturer’s product.’** It seems likely that a 
substantial commercial objection to a sales organization using 
the del credere agency,’*® the danger that the manufacturer will 
be found to be doing a local business and required to “ qualify ” 
wherever he has an agent, will be removed by decisions of the 
Court. Distinguishing previous decisions seeming to indicate 
that where a manufacturer keeps stock and an agent selling it, 
he is doing a local business and may be required to qualify,’*° 





134 See note 127, supra. 

135 Dr, Miles Medical Co. v. John D. Park & Sons Co., 220 U. S. 373 (1911). 

136 United States v. Colgate & Co., 250 U. S. 300 (1919); Frey & Son, Inc. v. 
Cudahy Packing Co., 256 U. S. 208 (1921) ; cf. Federal Trade Comm. v. American 
Tobacco Co., 274 U. S. 543 (1927). 

137 Federal Trade Comm. v. Beech-Nut Packing Co., 257 U.S. 441 (1922). 

138 United States v. General Elec. Co., 272 U. S. 476 (1926). 

189 See a discussion of other commercial aspects of such a sales device in Klaus, 
Sale, Agency and Price Maintenance (1928) 28 Cov. L. REV. 312, 441. 
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the Court seems likely to follow a decision of a Circuit Court of 
Appeals,‘** and hold that an out-of-state manufacturer shipping 
goods to a del credere agent within the state is engaged solely in 
interstate commerce, and protected from the “ doing business ” 
laws of the state by virtue of the negative implications of the 
Commerce Clause.*** If such a decision is made, it will appear 
as another suggestion of the relation between liberty of contract 
and the Commerce Clause, and an example of a substantial modi- 
fication of the effect of rules of law developed by the construction 
of the anti-trust acts, and administered by the Court. 

The trade association cases raise a more important question. 
An association controlling a third of the production of hardwood 
in the United States, which employed a secretary who, on a rising 
market, in public communications prophesied demand, urged 
general limitation of output, and enforced the wishes of the asso- 
ciation by giving publicity to members’ production by names, was 
condemned, probably as a conspiracy, in American Column & 
Lumber Co. v. United States.*** Mr. Justice Holmes, Mr. Justice 
McKenna, and Mr. Justice Brandeis dissented, on the ground 
that liberty and intelligent and effective competition are pro- 
moted by such an organization, and that it therefore falls on the 
safe side of the rule of reason. United States v. American Lin- 
seed Oil Co.*** applied the rule of the case to an association 





(Northwestern Consolidated Milling Co.), 246 U. S. 147, 155 (1918); Wagner v. 
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seeking to limit price cutting, with even more effective disciplinary 
devices. Subsequently, an organization controlling seventy per 
cent of the production of maple, beech, and birch flooring in the 
United States (a decline from seventy-four and two-tenths per 
cent in five years), which maintained “ undisputed ” “ fair and 
reasonable ” prices, and which publicly distributed cost, manu- 
factured stock, sales, recent price, and freight rate figures to its 
members, without reference to future demand or policy, and 
without naming specific members in its reports, was held rea- 
sonable in Maple Flooring Manufacturers Ass’n .v. United 
States..*° Cement Manufacturers Protective Ass’n v. United 
States **° is a somewhat similar decision, rendered at the same 
time. Mr. Justice McReynolds, with whom Chief Justice Taft 
and Mr. Justice Sanford concurred, dissented in both cases. 


“Tt seems to me that ordinary knowledge of human nature and of the 
impelling force of greed ought to permit no serious doubt concerning 
the ultimate outcome of the arrangements. We may confidently ex- 
pect the destruction of that kind of competition long relied upon by 
the public for establishment of fair prices, and to preserve which the 
Anti-trust Act was passed. 

“ United States v. American Linseed Oil Co. . . . states the doctrine 
which I think should be rigorously applied.” **7 


Combinations dominating their markets, with agreements for 
uniform practices *** or prices,’*® and not embodying devices for 
the encouragement of competition or the protection of the public, 
even though they effect fair prices and do not involve unfair 
competition, are still illegal, as has been shown by recent deci- 
sions. It is to be noticed that even in the cases discussed, as well 
as in these later cases, the tendency of the trade association 
practices which have come before the Supreme Court has been 
toward the limitation of production of all producers regardless 





145 268 U. S. 563 (1925). 

146 268 U. S. 588 (1925). 

147 Maple Flooring Manufacturers Ass’n v. United States, 268 U. S. 563, 587 
(1925). 

148 Paramount Famous Lasky Corp. v. United States, 282 U. S. 30 (1930); 
United States v. First Nat. Pictures Inc., 282 U. S. 44 (1930). 

149 Federal Trade Comm. v. Pacific States Paper Trade Ass’n, 273 U. S. 52 
(1927) ; United States v. Trenton Potteries Co., 273 U. S. 392 (1927). 
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of efficiency, or absolute uniformity of practices or prices. Fur- 
ther, no administrative check in the interest of the public, beyond 
“ publicity ”, has appeared in any of the cases. The standing of 
a combination which will keep open to new members and devise 
means to stimulate internal competition by giving advantages to 
its efficient low cost members, and at the same time set up a 
conference committee representing adverse interests to check its 
power, would present a new question. Individualism, the pres- 
sure of new production, competition of “ substitutes ”’, small units 
and enormous markets, present in varying combinations and 
degrees various problems in effective organization. Nevertheless, 
such an organization might facilitate codperation among various 
groups, including those controlling investment, in limiting market 
demoralization and irrational expansion.**° Would not such an 
organization be within the tradition of economic and political 
liberty, as expressed in the anti-trust acts, and generally under- 
stood in the United States? 

The question whether such an organization might be encour- 
aged by government brings the discussion back to modifications 


of opinion on points of constitutional law. The course of thought 


beginning, for our purposes, with The Case of Monopolies,'** and 


extending through the Wealth of Nations, parts of the argument 
and opinion in Gibbons v. Ogden,**’ the dissent in Ogden v. 
Saunders,‘** the Charles River Bridge case,** the Dred Scott 
case,’** the dissent in the Slaughter-House Cases, *°* and Allgeyer 
v. Louisiana,’ finds a certain culmination in New State Ice Co. 
v. Liebmann.’** That a doctrine designed for the protection of 
modern capitalism threatens in the opinion of some competent 
persons to interfere with the healthy development of mature capi- 
talism suggests that it is possible to expect distinctions and some 





150 See New State Ice Co. v. Liebmann, 285 U. S. 262, 306-11 (1932) ; JAVITS, 
BUSINESS AND THE PusBLic INTEREST (1932); (July, 1932) Ann. Am. Acap. oF POL. 
& Soc. Sct.; cf. Meech, The Investment Securities Business and the Future (1932) 
5 J. or Bus. oF THE Untv. oF Cutcaco 241; Weidenhammer, Control of the Capital 
Market (1932) 22 Am. Econ. REv. 389. 

151 rz Co. 84b (1602). 

152 See notes 30, 31, supra. 

153 See note 27, supra. 156 See note 59, supra. 

154 yr Pet. 420 (U.S. 1837). 157 165 U.S. 578 (1897). 

155 See note 44, supra. 158 See notes 2, 8, 103, 150 supra. 
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limitation of the ice case in the future.’*? As an organization of 
the type suggested might be legal under the anti-trust acts, it 
would seem that it might be encouraged by careful and suitable 
protective legislation **° without meeting an obstacle in the Due 
Process Clauses. 


F 


The ice case leads to the problems of permissible extensions of 
“ public utility” regulation, and permissible acts of regulation. 
Here, again, there have been suggestive modifications of opinion 
on the part of the Supreme Court. 

In Munn v. Illinois,'* it will be remembered, an Illinois statute 
fixing maximum rates for certain warehouse charges was sustained 
by the Court. Chief Justice Waite wrote the opinion for the ma- 
jority; and Mr. Justice Field, with whom Mr. Justice Strong con- 
curred, dissented. The power of the state to make any such regu- 
lation was challenged, as well as the manner of its exercise. 

The opinion of the Court intimated that the extensive economic 





159 (April 9, 1932) 32 Literary Dicest 13; (April 30, 1932) 89 CoLLIER’s 54; 
(April 6, 1932) 99 THe Watt StrEET JournaL 1. Mr. Thomas F. Woodlock, writ- 
ing in The Wall Street Journal, said, “ In these remarks Mr. Justice Brandeis accu- 
rately pictures one of the main problems of the day, namely the problem of bring- 
ing into some kind of modus vivendi the principle of competition and the principle 
of codperation. Science and invention have imposed upon the world a codperative 
system for supplying the world’s living.” Jd. at 3. Mr. Woodlock suggests the need 
for modifying our “ non-moral” concepts of competition, as a step in the solution 
of the problem. “ And it may be pointed out”, he observes, “that it was those 
despised middle ages which stoutly asserted the ‘ inalienable’ rights of man as a 
‘ moral’ personality, and would have none of this kind of competition” Compare 
(March 26, 1932) 134 Com. AND Fin. CHRON. 2209-10. 

160 Following Mr. Woodlock’s suggestion, and expressing an element of truth 
in the businessman’s reaction to some types of competition, the concept of unfair 
competition might, for example, be developed to authorize defensive measures by 
such an organization under some circumstances; or even to condemn competition 
by units refusing to join such an organization, in some markets and under some 
circumstances. Cf. Sorrel v. Smith, [1925] A. C. 700. Cf. also Stephenson v. Bin- 
ford, decided December 5, 1932 (U. S. Sup. Ct.). 

161 94 U.S. 113 (1877); accord: Budd v. New York, 143 U.S. 517 (1892) (Mr. 
Justice Brewer, with whom Mr. Justice Field and Mr. Justice Brown concurred, 
dissenting) ; Brass v. North Dakota, 153 U. S. 391 (1894) (Mr. Justice Brewer, with 
whom Justices Field, Jackson, and White concurred, dissenting). In Budd v. New 
York, supra, at 551, Mr. Justice Brewer said, “ The paternal theory of government 
is to me odious.” The dissenting opinions in all those cases are, of course, signifi- 
cant. See Willis, supra note 43, at 284-85; note 59, supra. 
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control exercised by medieval authorities, English parliaments, 
and early American legislatures gave some indication of the con- 
trol which might be exercised by a modern American legislative 
body. The intimation has not been followed; and the historical 
argument suggested was expressly held without force in Wolff 
Packing Co. v. Industrial Court.*** Ordinary occupations, the 
sale of theater tickets,’ the management of employment ex- 
changes,’ have been held not subject to the type of regulation 
made familiar by water, gas, electric, telephone, and transporta- 
tion companies,’® and their control. 

Statements in Munn v. Illinois *** and in railroad regulation 
cases, decided at the same time,’ indicated that effective rail- 
road regulation would be found within the powers of the states. 
These statements were disapproved, as inconsistent with the de- 
veloping negative implications of the Commerce Clause, in a de- 
cision denying that shippers might be protected against discrimina- 
tion in interstate rates by state legislation.“ That decision led 





162 267 U.S. 552 (1925). 

163 Tyson & Bro. v. Banton, 273 U.S. 418 (1927). 

164 Ribnik v. McBride, 277 U.S. 350 (1928). 

165 The list is of course not exhaustive. See note 161, supra; cf. German Alli- 
ance Ins. Co. v. Kansas, 233 U. S. 389 (1913) ; Tagg Bros. & Moorhead v. United 
States, 280 U. S. 420 (1930); cf. O'Gorman & Young v. Hartford Fire Ins. Co., 
282 U. S. 251 (1931). See New State Ice Co. v. Liebmann, 285 U. S. 262, 301-03 
(1932). 

166 o4 U.S. 113 (1877). 

167 Chicago, B. & Q. R. R. v. Iowa, 94 U. S. 155 (1877); Peik v. Chicago & 
Northwestern Ry., 94 U. S. 164 (1877); Chicago, M. & St. P. R. R. v. Ackley, 
94 U. S. 179 (1877); Winona & St. Peter R. R. v. Blake, 94 U. S. 180 (1877); 
Southern Minnesota R. R. v. Coleman, 94 U. S. 181 (1877); Stone v. Wisconsin, 
94 U. S. 181 (1877). In all these cases Mr. Justice Field, with whom Mr. Justice 
Strong concurred, dissented. Cf. Railroad Co. v. Maryland, 21 Wall. 456, 470-71 
(U.S. 1875), affirming generally the power of the states over land transportation. 

168 Wabash, St. Louis & Pac. Ry. v. Illinois, 118 U. S. 557 (1886). This case 
has recently been followed in decisions on interstate gas and electricity transmission. 
Public Utilities Comm. v. Attleboro Steam and Elec. Co., 273 U. S. 83 (1927). 
Cf., however, Pennsylvania Gas Co. v. Public Service Comm., 252 U. S. 23 (1920) ; 
East Ohio Gas Co. v. Tax Comm., 283 U. S. 465, 472 (1931); cf. Smith v. Illinois 
Bell Tel. Co., 282 U. S. 133, 146-51 (1930). See Light, The Supreme Court and 
Commerce by Motor Vehicle (1929) 7 N. C. L. Rev. 268. Opinions and decisions 
before the close of the Civil War approving the exertion of state power to license 
interstate ferries have been limited or overruled. Compare Fanning v. Gregoire, 
16 How. 524 (U.S. 1853), and Conway v. Taylor, 1 Black 603 (U. S. 1862), with 
Mayor of Vidalia v. McNeely, 274 U.S. 676 (1927), followed in Mayor of Natchez 
v. McNeely, 275 U.S. 502 (1927). Cf. Helson v. Kentucky, 279 U.S. 245 (1929). 
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immediately to the enactment of the Interstate Commerce Act.’® 

In the course of his opinions in Munn v. Illinois and the 
“Granger Cases ”,’*° Chief Justice Waite expressed a famous 
opinion on another point, which was regarded for some years as 
a statement of the law. 


“Tt is insisted, however, that the owner of property is entitled to a 
reasonable compensation for its use, even though it be clothed with 
a public interest, and that what is reasonable is a judicial and not a 
legislative question. 

“As has already been shown, the practice has been otherwise. In 
countries where the common law prevails, it has been customary from 
time immemorial for the legislature to declare what shall be a reasonable 
compensation under such circumstances, or, perhaps more properly 
speaking, to fix a maximum beyond which any charge made would be 
unreasonable. .. . 

“ We know that this is a power which may be abused; but that is no 
argument against its existence. For protection against abuses by legis- 
latures the people must resort to the polls, not to the courts.” +4 


The decision was in 1877. The views of Mr. Justice Field with 
respect to the effect of the Fourteenth Amendment in protecting 
private “ rights ” began shortiy to gain ground.’”’ Less than ten 
years after the decisions, suggestions that legislation fixing rates 





They have perhaps had some effect, however, together with the circumstances of 
the occupations, on decisions recognizing the power of states to regulate the rates 
of interstate ferries and, presumably, toll bridges, on movements from the shores 
of the regulating states. Port Richmond & Bergen Point Ferry Co. v. Board of 
Freeholders of Hudson County, 234 U. S. 317 (1914); Mayor of Vidalia v. Mc- 
Neely, supra; cf. Wilmington Transp. Co. v. California R. R. Comm., 236 U. S. 
151 (1915); see Kneier, Interstate Ferries and the Commerce Clause (1928) 26 
Micu. L. Rev. 631. Cf. Gilman v. Philadelphia, 3 Wall. 713 (U. S. 1866); Wila- 
mette Bridge Co. v. Hatch, 125 U.S. 1 (1888) ; Western Union Tel. Co. v. Call Pub. 
Co., 181 U. S. 92 (1901) ; Western Union Tel. Co. v. Commercial Milling Co., 218 
U. S. 406 (1910), for examples of state control of instrumentalities of transporta- 
tion and communication consistent with the Commerce Clause. Hall v. De Cuir, 
95 U.S. 485 (1878), invalidating a requirement of race separation, appears to have 
been limited. South Covington Ry. v. Kentucky, 252 U.S. 399 (1920). 

169 See 1 SHARFMAN, THE INTERSTATE COMMERCE COMMISSION (1931) 19. 

170 See notes 161, 167, supra. Accord: Budd v. New York, 143 U. S. 517 
(1892); Brass v. North Dakota, 153 U. S. 391 (1894). See Willis, supra note 43, 
at 281. 

171 Munn v. Illinois, 94 U. S. 113, 133-34 (1877). 

172 See notes 63-69, supra. 
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might be confiscatory and so unconstitutional, began to come from 
the Court.’** And in 1890, the Court held invalid state legislation 
which provided for the final determination of railroad rates by a 
commission, cutting off resort to the courts.*** The Court evi- 
dently thought that the statute provided for regulation seriously 
affecting property rights, without making provision for the sort of 
procedure required for due process of law. Justices Bradley, 
Gray, and Lamar dissented, partly on the ground that the decision 
overruled the dictum in Munn v. Illinois which had become 
authoritative. 

In 1894, the Court held invalid a state commission’s order lim- 
iting railroad rates in such a way that, among other consequences, 
the railroad affected would be unable “ to pay one-half the interest 
on the bonded debt above the operating expenses.” **° The Court’s 
reliance on the Equal Protection Clause, and its use of eminent 
domain analogies, indicate the stage which it had reached in the 
construction of Amendment XIV. Finally, in 1898, public utili- 
ties were guaranteed an opportunity to earn a “ fair return” 
without interference by legislatures or commissions in Smyth v. 
Ames.**® 

The decision at once marked a change of position since Munn 
v. Illinois, and opened an important and troublesome line of due 
process decisions. The requirement that reproduction cost be 
considered in determining the valuation of the property on which 
a fair return must be allowed a utility was introduced in the deci- 
sion as a safeguard against inflated values based on investments 
not always prudently made nor easy to prove at an earlier period 
of higher prices. It was designed as a protection to the consum- 
ing public against unjustifiable charges in a period of falling 
prices. The manner in which the requirement has been used as 





178 Railroad Comm. Cases, 116 U. S. 307, 331 (1886). See the authorities relied 
on in Smyth v. Ames, 169 U. S. 466, 523-26 (1898). 

i74 Chicago, M. & St. P. Ry. v. Minnesota, 134 U. S. 418 (1890); cf. Budd v. 
New York, 143 U. S. 517, 545-47 (1892), taking a distinction between legislative 
rate-fixing, held not subject to judicial disapproval, and administrative rate-fixing. 
Accord: Brass v. North Dakota, 153 U.S. 391 (1894). Cf. note 175, infra. 

175 Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362 (1894). In Covington 
& Lexington Turnpike Road Co. v. Sandford, 164 U. S. 578 (1896), legislation so 
reducing tolls as to make earnings insufficient for repairs and dividends, was held a 
denial of due process of law and equal protection of the laws. 

176 369 U.S. 466 (1898). 
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a protection to utility earnings in a period of rising prices is 
familiar.‘"’ The interesting question whether reproduction cost 
will be given as much significance as it was given during the period 
of rising prices, now that industry has again met falling prices, will 
doubtless soon be presented to the Court. It may be that a prin- 
ciple serviceable to the permanent interests of consumers and in- 
vestors, and consistent with the views of responsible capitalists,*”* 
will be developed and win the approval of the Court. 


Malcolm P. Sharp. 


Wisconsin Law ScHOOL. 


[ To be continued ] 





177 Missouri ex rel. Southwestern Bell Tel. Co. v. Public Serv. Comm., 262 U. S. 
276 (1923); Georgia Ry. & Power Co. v. Railroad Comm., 262 U. S. 625 (1923); 
United Rys. & Elec. Co. v. West, 280 U.S. 234 (1930) ; cf. St. Louis & O’Fallon Ry. 
v. United States, 279 U. S. 461 (1929). For a change in approach to an operating 
cost item in rate cases, compare Houston v. Southwestern Bell Tel. Co., 259 U. S. 
318, 323-24 (1922), Missouri ex rel. Southwestern Bell Tel. Co. v. Public Serv. 
Comm., supra, at 288-89, Smith v. Illinois Bell Tel. Co., 282 U. S. 133, 151-57 
(1930), as to valuation of supplies and services furnished by an affiliated company, 
whose cost to the affiliated company may be relevant on an issue of confiscation. 

178 See FRANKFURTER, THE PuBLIC AND ITs GOVERNMENT (1930) 120-21, with 
a reference to the views of Mr. Owen Young. 
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APPLICATION OF THE UNIFORM FRAUDULENT 
CONVEYANCE ACT 


IX 1919 eight states adopted the Uniform Fraudulent Convey- 
ance Act; since then the number of jurisdictions which have 
enacted it has doubled.t_ An examination of the cases decided in 
each state after the Act became effective may not only outline the 
law but may also present an evaluation of the possibilities of uni- 
form state legislation. Direct reference to early cases will be 
only occasionally necessary. Subsequent opinions have disclosed 
at least an adequate consciousness of the preéxisting law with its 
local diversities. 

There is surprising concurrence concerning what the Act does 
not cover. Section 11 saving “ the rules of law and equity ” “ in 
any case not provided for in this Act” is a provision which 
might conceivably cause much litigatien since the statute is brief 
and simple in language and contains little to indicate its in- 
tended scope. The plan of the Commission on Uniform State 
Laws contemplates that each legislature lay down the proper re- 
lationship of the uniform acts to the diverse statutory provisions 
in the various jurisdictions. Only three legislatures, however, 





1 The following are the statutes enacting the Uniform Fraudulent Conveyance 
Act to midsummer 1932, with the date upon which each became effective: Ariz. 
Laws 1919,.c. 131, Artz. Cope (Struckmeyer, 1928) §§ 1525-29, June 12, 1919; 
Del. Laws 1919, c. 207, April 3, 1919; Md. Laws 1920, c. 395, Mp. Ann. Cope 
(Bagby, 1924) art. 39B, June 1, 1920; Mass. Acts 1924, c. 147, Mass. Gen. Laws 
(1932) c. 109A, July 1, 1924; Mich. Pub. Acts 1919, No. 310, Micn. Comp. Laws 
(1929) §§ 13392-405, Aug. 14, 1919; Minn. Laws 1921, c. 415, Minn. Stat. (Mason, 
1927) $§ 8475-89, Jan. 1, 1922; Nev. Stat. 1931, c. 217, July 1, 1931; N. H. Laws 
1919, c. 63, N. H. Pus. Laws (1926) c. 361, May 15, 1919; N. J. Laws 1919, c. 213, 
N. J. Comp. Stat. (Supp. 1924) §§ 44-142-54, July 4, 1919; N. Y. Laws 1925, c. 254, 
N. Y. Cons. Laws (Cahill, 1930) §§ 270-81, April 1, 1925; Pa. Laws 1921, No. 
379, Pa. Stat. Ann. (Purdon, 1930) tit. 39, c. 2, May 21, 1921; S. D. Laws 
1919, c. 209, S. D. Comp. Laws (1929) §§ 2044A-44N, June 5, 1919; Tenn. Pub. 
Acts 1919, c. 125, TENN. Cope (1932) §§ 7271-82, April 16, 1919; Utah Laws 1925, 
c. 42, May 11, 1925; Wis. Laws 1919, c. 470, Wis. STAT. (1931) c. 242, July 7, 
1919; Wyo. Laws 1929, c. 8, Wyo. Rev. Stat. ANN. (1931) c. 48, art. 1, Feb. 2, 
1929. See Hanpsoox of the ComM™MISSIONERS ON UNIFORM STATE Laws (1931); 
REPORT OF THE LEGISLATIVE COMMITTEE TO NATIONAL CONFERENCE OF COMMIS- 
SIONERS ON UNIFORM STATE Laws (Sept. 1932). 
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have taken the pains to indicate which statutes were considered 
to be inconsistent with the Uniform Act and therefore repealed.’ 
In any event, determination of the subject matter of the Act. 
would require reference to the general common law. The use of 
the words of art, “ conveyance . . . with intent . . . to hinder, 
delay or defraud . . . creditors ”, gives the cue that this is a 
modernized Statute of Elizabeth* and nothing else. On the 
whole, the courts seem to have arrived at results consistent with 
this conclusion. Uniformity has been achieved at least to the 
extent of assuming that the statute is of narrow scope. 

For example, it has been many times held without any con- 
trary intimation, and without citing the Uniform Act, that bulk 
sales acts are not affected; * and the same result has been reached 
with respect to a bulk mortgage act.’ Only the Pennsylvania court 
has considered the possibility of an implied repeal of a bulk sales 
act upon the theory that its subject matter lies in the field of 
fraudulent conveyances, and that the Uniform Conveyance Act 
preémpts the field, merely to arrive at the conclusion, assumed 
elsewhere, that bulk sales are a distinct subject matter and conse- 


quently are, within the meaning of section 11, “ not provided for ” 
in the Fraudulent Conveyance Act.° 

Although the doctrine of fraudulent retention of possession has 
been developed historically in connection with the Statute of 
Elizabeth,’ it has become a separate body of law with a great di- 





2 Minnesota, New York (incompletely), and Wisconsin. Maryland included a 
specific saving clause. See note 9, and pp. 425, 448, infra. 

3 13 Exiz.c. § (1570). 

4 Keedy v. Sterling Elec. Appliance Co., 13 Del. Ch. 66, 115 Atl. 359 (1921); 
Calvert Bldg. & Const. Co. v. Winakur, 154 Md. 519, 141 Atl. 355 (1928) ; Patmos v. 
Grand Rapids Dairy Co., 243 Mich. 417, 220 N. W. 724 (1928); Van Genderen 
v. Arrow Bus Lines, 107 N. J. Eq. 217, 151 Atl. 605 (1930); Broad St. Nat. Bank 
v. Lit Bros., 306 Pa. 85, 158 Atl. 866 (1932); Lewis Brown Co. v. Mallory, 
8 Tenn. App. 36 (1928) (Act cited); Roundy, Peckham & Dexter Co. v. Hetzel, 
198 Wis. 492, 224 N. W. 475 (1929); Wyman, Partridge & Co. v. Tierney, 42 Wyo. 
321, 294 Pac. 781 (1930). Section 14 of the Uniform Fraudulent Conveyance Act 
as passed in Maryland and Minnesota expressly saved the Bulk Sales Act. 

5 Rice v. Katz, 255 Mich. 1, 237 N. W. 27 (1931). 

6 Miller v. Myers, 300 Pa. 192, 150 Atl. 588 (1930). The question may have 
been suggested by an error in § 14 that saved the Bulk Sales Act of 1905 which 
had already been repealed by an act of 1919. The governor called attention to 
this error in approving the Uniform Act. Pa. Laws 1921, p. 1048. 

7 Twyne’s Case, 3 Co. 80b (1602). 
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versity of rules in the various jurisdictions.* Any attempt to treat 
this question would probably have unduly impeded the adop- 
tion of the Uniform Act. At any rate, it seems to be assumed 
without exception that conveyances may stand or fall according 
to the local law of fraudulent retention of possession without ref- 
erence to the Fraudulent Conveyance Act.° 





8  WruisToON, SALES (2d ed. 1924) $§ 353 et seq. 

® Wightman v. King, 31 Ariz. 89, 250 Pac. 772 (1926) (transfer before Act); 
Kruse v. Carey, 242 N. W. 873 (Mich. 1932); American S. S. Co. v. Wickwire 
Spencer Steel Co., 42 F.(2d) 886 (S. D. N. Y. 1930), aff'd, 49 F.(2d) 766 (C. C. A. 
2d, 1931) ; Shipler v. New Castle Paper Products Corp., 293 Pa. 412, 143 Atl. 182 
(1928) ; cf. Southwestern Nat. Bank v. Riegner, 292 Pa. 74, 140 Atl. 615 (1928). 
The Pennsylvania Supreme Court has approved the peculiar and pesky bailment 
lease, a fertile source of secret liens, in view of the “ vast business done throughout 
the state” upon the faith of their security. Leitch v. Sanford Motor Truck Co., 
279 Pa. 160, 165, 123 Atl. 658 (1924). Possibly there is a connection between this 
practice and the voluminous litigation on fraudulent retention of possession in 
Pennsylvania. 

A rule prevails in New York that chattel mortgages reserving a power of sale 
in the mortgagor are invalid. Benedict v. Ratner, 268 U.S. 353 (1925); cf. Fore- 
man v. Louis Jacques Const. Co., 257 N. Y. Supp. 45 (1932) ; McHenry v. Heiderich, 
134 Misc. 546, 236 N. Y. Supp. 1 (1929); In re Hoey & Co., 19 F.(2d) 764 
(C. C. A. 2d, 1927). Contra: In re United Fuel & Supply Co., 250 Mich. 325, 230 
N. W. 164 (1930). Lee v. State Bank & Trust Co., 54 F.(2d) 518 (C. C. A. 2d, 
1931), correctly holds that the doctrine is not abrogated by the Act, but assigns 
the inadequate reason that the rule involves only constructive fraud. Cf. Lichten- 
berg v. Harvey, 57 F.(2d) 82 (C. C. A. 2d, 1932). 

A Delaware recording act protects bona fide creditors subsequent to but not 
prior to an unrecorded transfer. In re Estate of Hitchens, 12 Del. Ch. 417, 109 Atl. 
574 (1920). It would probably be held not to be affected by the Fraudulent 
Conveyance Act. 

The Minnesota statute concerning fraudulent retention of possession was ex- 
pressly saved in the law adopting the Uniform Act. Munn. Strat. (Mason, 1927) 
§ 8388. The court rejected the argument that the contrasting failure to save ex- 
pressly the law concerning fraud of creditors by chattel mortgages (id. § 8345) in- 
volved a repeal by implication. Glasser v. O’Brien, 172 Minn. 355, 215 N. W. 517 
(1927) ; Mack International Motor Truck Corp. v. Burns, 175 Minn. 157, 220 N. W. 
560 (1928) ; accord: Im re Frey, 15 F.(2d) 871 (D. Minn. 1926). 

Other related matters are outside the Act. Exempt property is not subject to 
fraudulent conveyance. Haight v. Reynolds, 257 Mich. 11, 239 N. W. 880 (1932); 
Walkinshaw v. Knox, 226 Mich. 298, 197 N. W. 522 (1924) (grantee may set up 
grantor’s homestead exemption) ; Bowers v. Norton, 173 Minn. 576, 218 N. W. 108 
(1928) ; Ross v. Minnesota Mut. Life Ins. Co., 154 Minn. 186, 191 N. W. 428 (1923) 
(life insurance) ; Jackson v. Tallmadge, 246 N. Y. 133, 158 N. E. 48 (1927) ; Smith v. 
Midland Nat. Life Ins. Co., 234 N. W. 20 (S. D. 1930); In re Rohl, 34 F.(2d) 
268 (C. C. A. 8th, 1929). Rights under recording acts are unaffected. Emerson- 
Brantingham Implement Co. v. Cook, 165 Minn. 198, 206 N. W. 170 (1925); 
cf. Carroll v. Carroll, 262 Mass. 10, 159 N. E. 517 (1928) (creditor’s claim arose 
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I. CONSTRUCTIVE FRAUD — CONVEYANCE WITHOUT A 
Farr CONSIDERATION 


The most important substantive provision of the Uniform Act 
is section 4. 


“ Every conveyance made and every obligation incurred by a person 
who is or will be thereby rendered insolvent is fraudulent as to creditors 
without regard to his actual intent if the conveyance is made or the 
obligation is incurred without a fair consideration.” 


This section manifestly sets up an external test of constructive or 
legal fraud, thereby altering the rule in some states which, in ac- 
cordance with the substance of a New York statute of 1829,”° 
declared that what is.a fraudulent conveyance is always a question 
of fact. Although the Act establishes a more rigorous standard 
than had existed in some states,"’ it is more flexible and liberal 
than the law of other jurisdictions. 


The Doctrine of Reade v. Livingston 


In Reade v. Livingston,’* Chancellor Kent announced that any 
voluntary conveyance by an indebted person was fraudulent to- 
ward his creditors. A reaction set in resulting in the enact- 
ment of the law of 1829 going to the opposite extreme; this law was 
never repealed except impliedly by the Uniform Act. Though 
development of the rule of Reade v. Livingston in the state of its 
origin was cut short, the weighty name of Chancellor Kent ex- 
erted its influence elsewhere. In several jurisdictions, the rule 
became established as a matter of conclusive presumption ** so 
that, in theory at least, the Christmas presents of every indebted 
person were, if he became insolvent, subject to attack by credi- 





upon disputed evidence, voluntary conveyance used as evidence of consciousness 
of liability). 

10 N. Y. Rev. Stat. (1829) pt. II, c. 7, tit. 3. 

11 “ Fraud is never presumed”. Kingsbury v. Christy, 21 Ariz. 559, 192 Pac. 
1114 (1920) (Act not cited). Cf. Wilson v. Wilson, 151 Tenn. 486, 495, 267 S. W. 
364, 368 (1924): “ Our decisions, as well as [the Uniform Act] . . . have established 
rather stringent rules with reference to voluntary conveyances.” 

12 3 Johns. Ch. 481 (N. Y. 1818). 

18 See WILLIsTON, CASES ON BANKRUPTCY (2d ed. 1915) 173n. 
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tors regardless of any circumstances tending to show good faith 
and due regard for the interest of creditors when the gifts were 
made. This presumption was such a great departure from the 
general law developed under the Statute of Elizabeth that the 
United States Supreme Court long ago decided that a conveyance 
void only by reason of a strict application of the rule in Reade v. 
Livingston did not constitute a fraudulent conveyance within the 
meaning of the Bankruptcy Act of 1867.** Nevertheless, the rule 
would seem to be so far in pari materia with the Fraudulent Con- 
veyance Act and so far inconsistent with section 4 that they 
should not be permitted to coexist. Since so much of the law 
relating to the Statute of Elizabeth has been evolved under the 
guise of rules of evidence about what a man is presumed to in- 
tend, the Uniform Act, in attempting to codify developments un- 
der that old English statute, should certainly be construed as 
covering the field, at least to the extent that it has been culti- 
vated by conclusive presumptions. 

The modern stronghold of Reade v. Livingston has been New 
Jersey. The rigorous application of this harsh rule led the courts 
of that state to restrict the conception of fraudulent conveyances 
in other respects. An outstanding example is Severs v. Dodson,” 
which proclaimed the unfortunate rule that a contingent creditor 
is not a creditor within the protection of the law of fraudulent 
conveyance. 

For nearly ten years after the Uniform Act had become effec- 
tive in New Jersey, its courts presented the astonishing spectacle 
(exasperating to the student of uniform legislation) of repeatedly 
affirming the doctrine of Reade v. Livingston without evincing 
any consciousness that it was no longer law. In 1928 this condi- 
tion was finally unmistakably corrected by the Court of Errors 
and Appeals in Conway v. Raphel.*® The lower court had dis- 
missed the bill upon the erroneous ground that the complainant, 
having only a contingent claim, was not a creditor.” The bill 
was held to have been properly dismissed, but on the different 





14 Warren v. Moody, 122 U. S. 132 (1887). It is submitted that the decision 
was correct. When words of art such as “ conveyance with intent to hinder, delay, 
and defraud creditors” are used, as they are in the Bankruptcy Act, they are to be 
construed in their technical, common-law sense. 15 53 N. J. Eq. 633 (1895). 

16 ro2 N. J. Eq. 531, 141 Atl. 804 (1928). 

17 Conway v. Raphel, ror N. J. Eq. 495, 138 Atl. 691 (1927). 
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ground that it failed to allege actual fraud or insolvency. The 
court said: 


“ The cases such as Severs v. Dodson, 53 N. J. Eq. 633, National State 
Bank of Elizabeth v. Foster, 91 N. J. Eq. 334, and Vail v. Diamond, 
135 Atl. Rep. 791, are not applicable to this case. Those cases were de- 
cided under . . . 2 Comp. Stat. [1911], p. 2619, § rr et seq.... 
where a long list of cases are collected . . . under that statute. 

“This case . . . is brought within the act of P. L. 1919, p. 500 
[The Uniform Act]. That act is an entirely separate piece of legislation. 
The object and scope of the act is indicated by the title . . . it created 
an entirely new situation and a new set of conditions, and to the extent 
that the two statutes are inconsistent, it repealed the old law.” 1* 


In Kearny Plumbing Supply Co. v. Gland,” Vice Chancellor 
Backes held that a bill to set aside a fraudulent conveyance which 
did not charge intentional fraud or insolvency of the transferor 
was demurrable, saying, ‘“ What the debtor’s financial condition 
was at the time of the conveyance is not to be judged by his in- 
ability to pay his debts two years later. . . .” *° He distinguished 
eight New Jersey cases, all decided since the Uniform Act, which 
seemed to announce the opposite rule, on the ground that they in- 
volved actual fraud or insolvency, or both, or were decided with- 
out the element of insolvency having been put in issue. Such 
cases may be regarded as erroneous and now thoroughly discred- 
ited not merely in form of expression, but also in substance.” 


What is a Fair Consideration? 


Most of the litigation under section 4 has naturally raised the 
issue whether the standard of fair consideration is satisfied. Sec- 
tion 3 of the Act provides: 





18 to2 N. J. Eq. at 532, 141 Atl. at 805. 

19 to5 N. J. Eq. 723, 149 Atl. 530 (1930). 

20 Td. at 725, 149 Atl. at 531. 

21 Even since these decisions, one vice-chancellor has persisted in relying upon 
the “irrebuttable presumption ” of Reade v. Livingston. See Unger v. Mayer, 105 
N. J. Eq. 253, 147 Atl. 509 (1929), aff'd, 107 N. J. Eq. 185, 151 Atl. 907 (1930). 
The adoption by the upper court of the lower court opinion, which probably ar- 
rived at a sound result, can hardly be taken as a disavowal of the considered cases 
from which quotations are made. For further appreciation of this vice-chancellor’s 
work, see note 208, infra. But cf. State Bank of Gibbon v. Walter, 167 Minn. 37, 
208 N. W. 423 (1926) (transfer possibly before Act). 
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“ Fair consideration is given for property, or obligation, 

(a) When in exchange for such property, or obligation, as a fair 
equivalent therefor, and in good faith, property is conveyed or an 
antecedent debt is satisfied, or 

(b) When such property, or obligation is received in good faith to 
secure a present advance or antecedent debt in amount not dispropor- 
tionately small as compared with the value of the property, or obliga- 
tion obtained.” 


Verbal formule. A finding of “ good and valuable considera- 
tion” is obviously insufficient.2* But because the defendants 
were found to be bona fide purchasers for “ a valuable and ade- 
quate consideration ”, the Massachusetts court, citing section 4, 
refused to set a conveyance aside. No reference was made to 
sections 3 or 9, and the tests of fair consideration were not men- 
tioned.** In another state, ‘“‘ full and adequate consideration ” has 
been held to be equivalent to fair consideration.* A recital of 
“ one dollar and other valuable consideration ” has been consid- 
ered insufficient to support a finding of “ fair, full, and valuable 
consideration ”. Such a traditional recital of nominal considera- 
tion should certainly shift the burden of going forward with the 
evidence.** An Arizona case, finding the consideration to be 
“ grossly disproportionate ” to the true value of the property con- 
veyed, held the conveyance fraudulent under section 4.°° Only in 
Michigan has a transfer merely for a “ valuable consideration ” 
been upheld as bona fide.” 


22 Buhl v. McDowell, 51 S. D. 603, 216 N. W. 346 (1927). A statement that 
“voluntary ” transfers by insolvents are void contains even less news. National 
Union Bank of Dover v. Havens, 156 Atl. 645 (N. J. Eq. 1931). 

23 Harris v. Flynn, 272 Mass. 8, 171 N. E. 730 (1930); cf. Marble v. Bloom, 
262 Mass. 191, 159 N. E. 735 (1928); see note 230, infra. 

24 Klaseus v. Meester, 173 Minn. 468, 217 N. W. 593 (1928). 

25 Smith v. Poppen, 230 N. W. 229 (S. D. 1930). 

26 Ollason v. Glasscock, 26 Ariz. 193, 224 Pac. 284 (1924) (conveyance to 
relative). 

27 Prochnow v. Anderson, 244 Mich. 525, 221 N. W. 619 (1928). Neither fair 
consideration nor insolvency was mentioned, but the transfer was probably valid 
according to the correct tests. Cf. Counihan v. Hayes, 246 Mich. 390, 224 N. W. 
324 (1929); Woodliff v. Citizens Bldg. & Realty Co., 233 Mich. 288, 206 N. W. 
542 (1925) (finding of good faith and full fair value). Wareheim v. Bayliss, 149 
Md. 103, 107, 131 Atl. 27, 28 (1925), contains the misstatement that a transfer for a 
“ valuable consideration ” is not fraudulent unless there is a fraudulent intent which 
is common to both seller and purchaser. 
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Problems of valuation. A low valuation put, at the time of the 
transfer, upon speculative assets which later turn out to be valu- 
able is quite consistent with the concept of fair consideration.”* 
But with sanguine confidence a lower court in New York has ap- 
plied section 3 in a manner which presupposes unusual accuracy 
in the estimation of values. The court found that land subject to 
a purchase money obligation of $20,115 was worth $23,000 and 
then held that release from personal liability on the obligation 
was less than a fair consideration to the purchaser for a sur- 
render of the land to the vendor.*® In a recent case where a 
pledgee accepted stock collateral in discharge of the debt secured, 
the Appellate Division insisted upon valuing unlisted and virtu- 
ally unmarketable stock at substantially its book value based on 
the appraisal of highly speculative assets. In reversing this deci- 
sion the Court of Appeals said that this method seemed to “ dis- 
regard the realities and substitute therefor pure speculation ”’.*° 
The opinion below, however, correctly pointed out that property 
transferred in payment of an antecedent debt must be a fair 
equivalent therefor as distinguished from transfers for purposes 
of security, which involve a test of proportion.** The Michigan 
court has erroneously assumed the contrary.** 

In a Massachusetts case,** a debtor gave a bulk mortgage of 
stock in trade to secure an actual debt for $2,367 which was 
fraudulently expanded by giving a $6,000 note for the debt and 





28 Schlecht v. Schlecht, 168 Minn. 168, 209 N. W. 883 (1926). 

29 Hopkins v. Tinklepaugh, 139 Misc. 127, 247 N. Y. Supp. 486 (1931). A sum 
of $6,500 has been held less than a fair consideration for realty valued by the court 
at $10,000 but not so inadequate as to compel an inference of actual fraud. Bank 
of Blount County v. Dunn, 1o Tenn. App. 95 (1929). 

30 See Halsey v. Winant, 258 N. Y. 512, 532 (1932). The following comment 
was prepared before the opinion of the upper court appeared. “ This decision indi- 
cates more rustic conceptualism than grasp of business realities or commercial 
savoir faire.” 

81 Halsey v. Winant, 233 App. Div. 103, 251 N. Y. Supp. 81 (1931). But un- 
marketable stock may be fair consideration. Wagoner v. Wallace Turnbull Corp., 
306 Pa. 442, 160 Atl. 105 (1932). 

32 Detroit & Sec. Trust Co. v. Gitre, 254 Mich. 66, 235 N. W. 884 (1931); cf. 
Grand Rapids Trust Co. v. Lutes, 242 N. W. 784 (Mich. 1932) (Act not cited and 
value not discussed) ; Baer v. Hospel, 258 Mich. 427, 242 N. W. 780 (1932) (Act 
not cited but full value found). Similar language has been used in Minnesota. 
National Surety Co. v. Wittich, 184 Minn. 21, 237 N. W. 585 (1932). 

83 Oshry v. Haddad, 265 Mass. 199, 164 N. E. 69 (1928). 
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falsely testifying that the debt was in that larger sum. The book 
value of the debtor’s assets was over $9,000, but neither the cor- 
rectness of the book value, nor the existence of assets not trans- 
ferred, nor the value of the mortgaged stock was determined. 
Actual fraud was properly found, but the court rather artlessly 
referred to the debt as disproportionately small as compared with 
the obligation secured.** The Act applies no test of proportion 
to fabricated consideration.*° 

Satisfaction of antecedent debt. In accordance with the Act, 
satisfaction of an antecedent debt has been duly recognized as 
fair consideration.*® It necessarily follows that preferences are 
not bad * unless invalidated by some law other than the Uniform 
Act.** The preferred party may be the grantor’s wife,®® or a 
close relative,*° or one with whom the grantor has intimate busi- 





84 265 Mass. at 202, 164 N. E. at 70. 

35 Cases of fair consideration have been decided consistently with the Act with- 
out reference to it. Inadequacy of consideration plus knowledge of transferor’s 
mental incompetency constitute at least constructive fraud. Farmers’ Loan & Trust 
Co. v. Meyer, 222 App. Div. 123, 225 N. Y. Supp. 561 (1927). This is, probably, 
more properly the case of a creditor reaching an equity of rescission arising out of 
fraud on the grantor. Transfers apparently bona fide for fair consideration have 
been upheld without recognizing the standard in so many words. Steinberg Co. v. 
Pastive, 97 N. J. Eq. 52, 129 Atl. 201 (1925); Gaeto v. Gaeto, 103 N. J. Eq. 35, 
14: Atl. 45 (1928). In Lemak v. Feffer-Simon Co., 268 Mass. 156, 167 N. E. 276 
(1929), a salary paid by a corporation to its controlling stockholder, who did not 
do nearly enough work to earn it, was necessarily held to be voidable. 

36 Watson v. Goldstein, 174 Minn. 423, 219 N. W. 550 (1928); Trust Co. of 
Orange v. Garfinkel, 107 N. J. Eq. 20, 151 Atl. 858 (1930). Pauly v. Schultz, 199 
Wis. 107, 225 N. W. 745 (1929), states that § 3 settled a previous split of authority 
upon this question of past consideration, but the court probably had something else 
in mind, perhaps the division of authority as to whether satisfaction of an anteced- 
ent debt was sufficient value prior to the Uniform Negotiable Instruments Act. 
See (1914) 3 R. C. L. 1057. In Mulrein Plumbing Supply Co. v. Walsh, 26 Ariz. 
152, 222 Pac. 1046 (1924), a creditor attached some of the debtor’s property on 
mesne process and, with the debtor’s consent, sold it informally for cash at a private 
sale while it was stil! supposed to be in the sheriff’s custody, and applied the proceeds 
upon his debt. The court said this was “ free from badges of fraud”. The Act was 
not cited, though the transfer was after Act. 

87 Williams v. Earhart, 34 Ariz. 565, 273 Pac. 728 (1929); Drury v. State Capi- 
tol Bank of Eastern Shore Trust Co., 161 Atl. 176 (Md. 1932) ; Baker v. Chisholm, 
268 Mass. 1, 167 N. E. 321 (1929); Petition of Allen, 9 F.(2d) 209, 211 (C. C. A. 
1st, 1926) ; Lemberger v. Kaner, 227 App. Div. 816 (N. Y. 1929). 

88 See cases cited in note 44, infra, and cases cited in second paragraph of 
note 9, supra. 39 Meloy v. Kell, 53 S. D. 388, 220 N. W. 863 (1928). 

40 Hartford Accident & Indemnity Co. v. Jirasek, 254 Mich. 131, 235 N. W. 836 
(1931). 
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ness relations.** But preferences by corporations of their officers 
have long been held objectionable.** The most flagrant example 
is the preference by a bank of its manager.** Local statutes which 
further extend the law of invalid preferences by corporations deal 
with cases not provided for in the Uniform Act; hence they have 
been permitted to coexist without reference to it.** 

Discharge of other obligations. It is perfectly clear on prin- 
ciple that creditors may not object to a transfer which is merely 
in discharge of an obligation upon the transferor to respect the 
legal or equitable property rights of others. Thus, creditors can- 
not complain of a conveyance of land to one who has an accrued 
right of entry upon it.*° The validity of a surrender of a lease or 
a partially executed contract will naturally depend upon whether 
the debtor is giving away a good bargain or getting relief from a 
bad or questionable one.*® A conveyance made in discharge of a 
trust unenforceable under the Statute of Frauds is not subject to 
attack by creditors even if it be made to a member of the fam- 
ily.*7 A conveyance by a husband to the spouses as tenants by 





41 Banca Italiana Di Sconto v. Bailey, 260 Mass. 151, 157 N. E. 40 (1927) 
(preference of several banks by conveyance to an officer of one). 

42 See 3 Coox, CorporaTIons (8th ed. 1923) p. 2768; Campbell, Preferences by 
Insolvent Corporations to Officers, Directors or Stockholders (1913) 61 U. or Pa. L. 
Rev. 163. If the manipulator of several insolvent one-man corporations causes one 
to convey to another and issues stock in the second to creditors of the first, keeping 
the remainder of the stock in the second, the transfer, though preferential in part, 
is also tainted with fraud and will be invalidated in toto. Matchan v. Phoenix 
Land Inv. Co., 159 Minn. 132, 198 N. W. 417 (1924). 

43 Smith v. Keener, 54 S. D. 28, 222 N. W. 485 (1928). 

44 Clarke v. Selben Apt., Inc., 225 App. Div. 290, 233 N. Y. Supp. 22 (1929) ; 
Irving Trust Co. v. Chase Nat. Bank, 1 F. Supp. 308 (S. D. N. Y. 1932) ; Unger v. 
Mayer, 105 N. J. Eq. 253, 147 Atl. 509 (1927), aff'd, 107 N. J. Eq. 185, 151 Atl. 907 
(1930). Contra: Morrisville Trust Co. v. Moon, 21 F.(2d) 716 (C. C. A. 3d, 
1927) (§ 64 of General Corporation Act of New Jersey held repealed by implication 
by Uniform Act). The court’s sound instinct doubtless accounts for its reluc- 
tance to arrive at the result as the section of the Corporation Act had been re- 
peatedly applied since the enactment of the Uniform Act. Its attention was dis- 
tracted, however, by an untenable argument that the Fraudulent Conveyance Act 
did not apply to corporations, and it failed entirely to notice the elementary dis- 
tinction between the subject matter of the two statutes. The case was repudiated in 
First Nat. Bank of Lyndhurst v. Bianchi & Smith, 106 N. J. Eq. 333,150 Atl. 774 
(1930). 

45 Warner v. Dawson, 167 Minn. 275, 208 N. W. 1003 (1926). 

46 Wellman v. Tiger Oil Co., 242 N. W. 765 (Mich. 1932) (Act not cited). 

47 Ferguson v. Winchester Trust Co., 267 Mass. 397, 166 N. E. 709 (1929). The 
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the entirety by means of proper indirection is unobjectionable, if 
made in execution of a promise previously given the wife in con- 
sideration of her consent to turn a former tenancy by the entirety 
into the tenancy in severalty held by the grantor at the time of 
the questioned transfer. Such a situation would give the wife an 
equitable claim upon the property which would be valid in the 
absence of other facts sufficient to establish an estoppel against 
her in favor of creditors.** But of course, one spouse cannot while 
insolvent return without fair consideration a gift from the other 
spouse.*° 

Executory promises. An executory promise is not a fair con- 
sideration according to the unequivocal language of section 3, al- 
though this does not seem to have been given full effect in the 
cases.°° The section has been duly applied in South Dakota in a 
case of a promise to discharge a mortgage and to support the 
grantor;"* but it was deliberately disregarded in Minnesota.” 
And in a common case of a corporate reorganization, where assets 





general law under the Statute of Elizabeth corresponds. French v. Motley, 63 Me. 
326 (1874). A fortiori, a discharge of an enforceable trust is valid. Frank v. 
Linkop Realty Corp., 106 N. J. Eq. 567, 151 Atl. 550 (1930). But a transfer of 
legal title, as the claims of creditors become imminent, may cast discredit upon the 
bona fides of the trust. Herter v. Krzewinski, 233 App. Div. 240, 251 N. Y. Supp. 
331 (1931); Zalesky v. North Western Bldg. & Loan Ass’n, 158 Atl. 604 (Pa. 1932). 

48 Security Trust Co. v. Clifford, 249 Mich. 215, 228 N. W. 719 (1930). In 
Michigan tenancies by the entirety are exempt. Moore v. Van Goosen, 250 Mich. 
67, 229 N. W. 451 (1930). But cf. Butterworth v. Wells, 303 Pa. 302, 154 Atl. 491 
(1931) (Act not cited, transfer after Act). 

49 Sprick v. Schreiner, 236 N. W. 299 (S. D. 1931). 

50 Quinn v. Union Nat. Bank, 32 F.(2d) 762 (C. C. A. 8th, 1929). Citizens 
Bank & Trust Co. v. White, 12 Tenn. App. 583 (1931), is based on the insolvency 
of the promisor. 

51 Hulsether v. Sanders, 54 S. D. 412, 223 N. W. 335 (1929). This doubtless 
overrules Larson v. Johnson, 53 S. D. 299, 220 N. W. 500 (1928) (promise of sup- 
port, Act not cited). In Virgil State Bank v. Wahl, 56 S. D. 318, 228 N. W. 392 
(1930), a husband conveyed to his wife in consideration only of a promise to pay 
some of the husband’s debts. The chief opinion stated that the consideration was 
inadequate because she had no means to pay, but Campbell, J., concurring specially, 
quoted § 3 to show that such a promise was not a fair consideration in any case. A 
promise to permit the vendor and his wife to remain on the premises, added to con- 
sideration otherwise fair, is no badge of fraud. First Nat. Bank of Centreville v. 
Wilkins, 11 Tenn. App. 9 (1929). A transfer in consideration only of future sup- 
port has been held invalid in New York, citing § 4 alone. Sandler v. Parlapiano, 
258 N. Y. Supp. 88 (1932). 

52 Schlecht v. Schlecht, 168 Minn. 168, 209 N. W. 883 (1926) (transfers partly 
after Act, Act cited). 
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were transferred in consideration of an assumption of liabilities, 
the Wisconsin court upheld the transaction though no indication 
appeared that property was conveyed or debts paid to the value of 
the property received.** Section 1 defines a debt to include a con- 
tingent liability. Hence, as the Massachusetts court has held,™ 
an existing contingent liability to a third party may constitute a 
fair consideration. The consideration is only partly executed until 
the liability becomes absolute, but as soon as the liability is un- 
dertaken, the consideration is not wholly executory. 

Transfers benefiting third parties. A conveyance made by a 
wife to avoid criminal prosecution of her husband was certainly 
not made for a fair consideration as against her creditors.°° On 
parity of reasoning, a conveyance by a corporation in considera- 
tion of benefits to an affiliated corporation should be likewise 
invalid.” Even if it should appear that the grantor would derive 
full benefit indirectly, the effect of such a transaction would seem 
to be to hinder and delay the creditors of the grantor. But this 
application of principle cannot fairly be said to be established 
with equal clarity by the authorities.” 

It is elementary that a general assignment of a debtor’s prop- 





58 Farmers’ Exchange Bank v. Oneida Motor Truck Co., 202 Wis. 266, 232 N. W. 
536 (1930). In Hicks v. Whiting, 149 Tenn. 411, 258 S. W. 784 (1923), the 
president of a corporation promoted the sale of all its assets to another corporation 
by adding a large amount of his own notes, secured by stock in the vendee corpora- 
tion, to the consideration received by the vendcr. The note of a third person may 
be regarded as property but the court did not consider sufficiently the questions of 
valuation involved. 

54 Shay v. Gagne, 275 Mass. 386, 176 N. E. 200 (1931). 

55 Cf. White v. Lynch, 50 S. D. 601, 211 N. W. 447 (1926). 

56 Merchants Bank v. Page, 147 Md. 607, 128 Atl. 272 (1925); Davis v. 
Hudson Trust Co., 28 F.(2d) 740 (C. C. A. 3d, 1928). 

57 A dividend by an insolvent corporation as in Powers v. Heggie, 268 Mass. 
233, 167 N. E. 314 (1929), merits no discussion. However, § 10 has no application 
to a creditor’s action to enforce the statutory liability of directors for declaring 
dividends out of capital. Island Paper Co. v. Carthage Timber Corp., 128 Misc. 
246, 218 N. Y. Supp. 346 (1926). 

58 It is submitted that Jn re North Babylon Estates, Inc., 30 F.(2d) 372 (C. C.A. 
2d, 1928), misapplies the Uniform Act by improperly considering benefits to an 
affiliate of the grantor to be entitled to full weight in determining fair consideration. 
Also, in Michigan a transfer of an individual’s real estate in discharge of an obliga- 
tion of a corporate creature of the grantor was upheld as based on a “ sufficient ” 
consideration. Commercial State Sav. Bank v. Bird, 254 Mich. 418, 237 N. W. 
57 (1931). 
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erty is a fraudulent conveyance unless it is solely for the benefit 
of creditors and not to procure a delayed liquidation for the bene- 
fit of the assignor.*® Consequently, assignments by persons whose 
assets exceed their liabilities have been regarded with suspicion © 
and even in cases of bona fide insolvency, provisions authorizing 
the assignee to continue the business “ or to liquidate by sales on 
credit ©? have frequently been held to taint the entire arrange- 
ment with fraud. An insolvent’s conversion of his assets into 
stock in a corporation of his creation has also generally been held 
to reveal fraud. Assumption of the grantor’s debts by the new 
company is no answer. The creditors are not bound to accept a 
new debtor or submit to being hindered and delayed in the exer- 
cise of their legal remedies by having all their debtor’s accessible 
property so transferred.** Nevertheless, the Circuit Court of Ap- 
peals for the Third Circuit has recently praised the deliberate 
flaunting of all these principles as “ the course of an honest man ” 
and has upheld a general assignment from an individual to a cor- 
poration organized by him for the acknowledged purpose of a col- 
lusive receivership “ to protect the large equity of his creditors 


2) 64 


and himself in the property ”’. 





59 Samuels v. Fogg Co., 258 Mass. 402, 155 N. E. 429 (1927) (Act not cited) ; 
Nelson v. Poss, 172 Minn. 149, 214 N. W. 787 (1927) (transfer valid under the 
Act “concededly invalid” if construed as a general assignment); Ulicsnik v. 
Dalrymple, 102 N. J. Eq. 136, 140 Atl. 19 (1928), aff'd, 103 N. J. Eq. 407, 143 
Atl. 920 (1928) (citing Act, but relying on statute regulating general assignments). 

60 Gardner v. Commercial Nat. Bank, g5 Ill. 298 (1880) ; see W1LLIsToN, CASES 
ON BANKRUPTCY 227n.; BURRILL, VOLUNTARY ASSIGNMENTS (6th ed. 1894) 59. 
A mere excess of assets is not conclusive fraud, for fair values may not be realizable. 
See (1916) 5 C. J. 1050, and cases cited. 

61 See GLENN, THE LAw oF FRAUDULENT CONVEYANCES (1931) § 281; Note 
(1921) 23 A. L. R. 199. 

62 Columbia Dept. Store Inc. v. Lander Co., Inc., 142 Misc. 135 (1931); see 
WixiisTon, Cases ON BANKRUPTCY 229n.; (1914) 2 R. C. L. 674. 

88 See Grenn, THE Law oF FRAUDULENT CONVEYANCES §§ 286-87. These 
points were ignored in Dolin v. Sussman, 255 N. Y. Supp. 618 (1932). A com- 
plaint alleging a transfer of all assets by an indebted corporation is sufficient. 
Pallott v. LaSalle Roofing & Shingle Co., 142 Misc. 462 (N. Y. 1931). 

64 Shapiro v. Wilgus, 55 F.(2d) 234 (C. C. A. 3d, 1931) (transfer after Act, 
Act not cited). On December 5, 1932, after the text was written, the Supreme Court 
reversed the judgment in question, a unanimous court holding the transfer so clearly 
fraudulent that, in the words of Mr. Justice Cardozo, it was “ a departure from the 
bounds of any legitimate discretion ” to assume federal jurisdiction and to refuse to 
permit the execution creditor to pursue his remedies in the state courts. The 
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A Massachusetts decision on a related question seems almost 
incredible. A statute provides that if 


“a policy of life . . . insurance is effected by any person... in 
favor of a person other than himself, ... the . .. beneficiary ... 
shall be entitled to its proceeds against the creditors . . . of the person 
effecting the same, whether or not the right to change the named bene- 
ficiary is reserved, . . . provided, that . . . the amount of any pre- 
miums ... paid in fraud of creditors, with interest thereon, shall 
enure to their benefit. . . .” * 


The next section provides that ‘“‘ every policy . . . made payable 
... Or... transferred ... to a married woman... shall 
enure to her separate use and benefit . . . subject to the provi- 
sions of the preceding section relative to premiums paid in fraud 
of creditors.” ** A controlling stockholder of a corporation ef- 
fected insurance in favor of his wife and later caused the corpora- 
tion, while it was insolvent, to pay without any consideration, 
over $2,500 in premiums upon said insurance. When the creditors 
of the corporation complained, it was held that this brazen fraud 
had the seal of legality, the court saying, “ We cannot interpret 
the statute to grant the right here claimed to any but creditors of 
the person who effects the insurance.” ** The statute was mani- 
festly directed to the purpose of disabling creditors from reaching 
an insured’s right to change the beneficiary, and of abolishing dis- 
tinctions between policies originally made out to a married woman 
and those subsequently assigned to her. With equal clarity, it 
evidences an intention to preserve the law of fraudulent convey- 
ances. The court, however, declared that the statute must be 
construed literally. But taken literally, the statute gave the 
beneficiary no exemption whatever against the creditors of the 
corporation, but on the contrary expressly saved the claims of 
creditors against the wife without qualifying description. The 
issues were thus left by the legislature for determination under 
the Uniform Fraudulent Conveyance Act. Such a combination 





lower court seemed impressed with the greed of the attacking creditors who sought 
preferences, but the remedy for preferences is bankruptcy, not a receivership in an 
equity court which lacks the statutory power to void them. 

65 Mass. Gen. Laws (1932) c. 175, § 125. 

66 Jd. § 126. 

67 Proctor v. MacClaskey, 179 N. E. 600 (Mass. 1932). 
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of faulty technique and unwholesome instinct is rare, even in these 
days when the art of juggling corporations has been exalted to 
such an extent that simple standards of honesty seem too anti- 
quated for present application. 

Other consideration of no utility to creditors. Under princi- 
ples long developed under the Statute of Elizabeth, a transfer in 
consideration of support of the grantor is bad,®* not only because 
it is an executory promise but also because the consideration can- 
not be of any use to creditors. This lack of utility applies 
equally to marriage as a fair consideration and, of course, an 
executory promise of marriage is open to both objections. Per- 
haps all the world loves an insolvent lover. At any rate, under 
the prevailing common law, a transfer in consideration of a 
present or a future marriage or in discharge of an antenuptial 
contract cannot be attacked by creditors.” This common-law 
rule, sometimes styled “ the purchase of the blushing bride ”, 
has been applied since the adoption of the Uniform Act.” A 
case involving a transfer antedating the Act illustrates the ex- 
tent of the rule’s application. The purchase was contingent 


upon the bride’s obtaining a divorce from a former spouse. This 
condition was expeditiously satisfied at Reno and the marriage 





68 See GLENN, THE LAW oF FRAUDULENT CONVEYANCES § 277. See also p. 414, 
supra. But cf. Neilson v. Larson, 158 Minn. 305, 197 N. W. 259 (1924). 

69 Abandonment of a musical career and obtaining an M.D. degree is not fair 
consideration. Kessler v. Sooy, 110 N. J. Eq. 559, 160 Atl. 574 (1932), aff’g 108 
N. J. Eq. 86, 154 Atl. 108 (1931) (Act cited, transfer after Act). Some cases have 
gone far in sustaining transfers to children for past family services. Emil Larson 
v. Tweten, 241 N. W. 43 (Minn. 1932); Alma Larson v. Tweten, 241 N. W. 45 
(Minn. 1932). But there are limits. Edwin Larson v. Tweten, 241 N. W. 47 
(Minn. 1932). A contract of partnership between father and son provided that 
the son was to have, upon the father’s death, the drug business and the real 
estate on which it was conducted in consideration of devoting all his time to the 
firm. The son worked for eight years for “a very inadequate consideration ” under 
that contract. There is some reasonable basis for finding such services to be a fair 
equivalent for a conveyance inter vivos, giving the son a joint present interest in 
$9,000, the proceeds of the realty. Cf. Day v. Dullam, 248 Mich. 215, 226 N. W. 
855 (1929) (transfer before Act, Act not cited). The opinion does not definitely 
state the stage of the transaction when insolvency ensued; doubt was resolved in 
favor of the transferee because of laches of the creditor. 

70 See GrennN, THE LAw oF FRAUDULENT CONVEYANCES §§ 327, 398. 

71 Braecklein v. McNamara, 147 Md. 17, 127 Atl. 497 (1925) (transfer after 
Act, Act cited); Assets & Liabilities Ass’n v. Esposito, 95 N. J. Eq. 585, 123 Atl. 
710 (1924) (transfer date undisclosed, Act not cited). 
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consummated contemporaneously with the questioned transfer. 
However, upon discovering three months later that the bride- 
groom was a defaulting bank cashier, the elusive lady promptly 
obtained an annulment of the last marriage. Nevertheless, she 
was allowed to retain the property against the surety on her hus- 
band’s bond. Although the New York Court of Appeals conceded 
that the case would have been stronger if she had yielded either 
virginity or motherhood, the consideration rendered was still 
found to be priceless in monetary terms.”* A conveyance to the 
wife in consideration of her abandonment of plans for separation 
has more dubious validity, even if the husband has, as in one 
Minnesota case, need to appease her ire aroused by his in- 
discretions with a younger woman.”® 

Section 5 relating to a conveyance made without fair considera- 
tion when the person making it is engaged or about to engage in 
a business or transaction for which the property remaining in his 
hands is an unreasonably small capital raises an additional test 
of constructive fraud. It has been held constitutional and applied 
once in a clear case."* Other cases have arisen which were prob- 
ably governed by this section, but they were not considered in 
connection with the Uniform Act.” 





72 American Surety Co. v. Conner, 251 N. Y. 1, 10, 166 N. E. 783, 786 (1929) ; 
see p. 444, infra. 

73 See National Surety Co. v. Wittich, 184 Minn. 44, 237 N. W. 690 (1931), 
242 N. W. 545 (Minn. 1932). 

74 Bertsch v. McBride, 58 F.(2d) 799 (C. C. A. 6th, 1932), aff’g McBride v. 
Bertsch, 58 F.(2d) 797 (W. D. Mich. 1930). In Cohen v: Hodes, 54 F.(2d) 680 
(E. D. N. Y. 1931), an attack under this section was dismissed merely with the 
pronouncement that there was no proof of unreasonably small capital. Cf. Irving 
Trust Co. v. Reikes, 228 App. Div. 510, 240 N. Y. Supp. 232 (1930) (citing 
88 4, 5, 6). 

75 When Kearny Plumbing Supply Co. v. Gland, 105 N. J. Eq. 723, 149 Atl. 
530 (1930), came up again, the testimony showed both actual fraud and insolvency. 
Section 5 was cited with the remark that the property remaining in the debtor’s 
hands was unreasonably small capital. 8 N. J. Misc. 789, 151 Atl. 873 (1930); 
cf. State Bank of Gibbon v. Fassbender, 164 Minn. 317, 204 N. W. 953 (1925) 
(transfer before Act); Roche v. Brickley, 254 Mass. 584, 150 N. E. 866 (1926). 
“Tt does not appear that . . . the grantor had much property, but he had quite as 
much reason to expect that the business to be engaged in would succeed as that 
it would be a failure”. Kinnie v. Kinnie, 184 Wis. 245, 248, 199 N. W. 145, 146 
(1924) (transfer before Act). 

A transfer leaving the grantor unreasonably small capital “ for the purpose of 
defrauding or delaying creditors ” was held invalid in Berkshire Structural Steel Co. 
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II. INSOLVENCY 


The Bankruptcy Act provides for determining a person’s in- 
solvency by taking his assets “ at a fair valuation ”; *° the ordi- 
nary non-statutory concept commonly styled “ insolvency in the 
equity sense ” involves a valuation of the assets at what might be 
called a “ present quick salable value ”.’’ Section 2 of the Uni- 
form Act declares that ‘“‘ a person is insolvent when the present 
fair salable value of his assets is less than the amount that will be 
required to pay his probable liability on his existing debts as they 
become absolute and matured.” This last test — “ present fair 
salable value”? — seems to be intermediate between the other 
two. Judicial construction of its meaning might be helpful, but 
little has yet appeared.*® 

In one case a demurrer to a bill for an accounting, on the 
ground that it disclosed a fraudulent transfer from the plaintiff 
to the defendant, was overruled because the plaintiff had alleged 
that he had “ retained property in excess of his debts ” and had 
no intention to defraud creditors.’ Otherwise, statements with 
respect to the concept of insolvency have been too loose to indicate 
any deliberation.*° 





v. Pollock, 225 App. Div. 770, 232 N. Y. Supp. 156 (1928) (transfer before Act, Act 
cited). This would seem, however, to be only a special case of actual fraud. 

76 30 Srat. 544 (1898), 11 U. S. C. $1(15) (1926). Section 2 of the Uniform 
Act was quoted and applied without explanation in Wagoner v. Wallace Turnbull 
Corp., 306 Pa. 442, 160 Atl. 105 (1932). Insolvency has been also discussed with 
reference to the classic-dual senses without noticing the Fraudulent Conveyance 
Act or its definition. Cf. Frank v. Linkop Realty Corp., 106 N. J. Eq. 567, 151 Atl. 
550 (1930) ; Matthews v. Pope, 95 N. J. Eq. 76, 121 Atl. 746 (1923), aff'd, 95 N. J. 
Eq. 695, 123 Atl. 358 (1924) (transfers after Act). Both opinions considered § 64 
of the New Jersey Corporation Act. 

77 A showing of insolvency in this sense was held insufficient under the Act in 
McCarthy v. Nostrand Lumber Co., 232 App. Div. 63, 248 N. Y. Supp. 606 (1931). 

78 But cf. Gullo v. Commercial Ins. Co., 226 App. Div. 429, 235 N. Y. Supp. 
584 (1929). 

79 Cram v. Cram, 262 Mass. 509, 160 N. E. 337 (1928) (transfer from hus- 
band to wife). A voluntary conveyance “ without retaining property to pay existing 
debts” was held voidable under preéxisting law. Schmitz v. Wenzel, 166 Minn. 
435, 437, 208 N. W. 184 (1926). 

80 A dictum in Watson v. Goldstein, 174 Minn. 423, 219 N. W. 550 (1928), 
implying that satisfaction of an antecedent debt for a fair consideration rendered the 
debtor insolvent suggests a false standard of solvency. The dissent in Gipson v. 
Bedard, 173 Minn. 104, 217 N. W. 139 (1927), points out that the court erroneously 
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III. ActuaL FRAuD 


Section 6 relates to a conveyance made without fair considera- 
tion with intent to incur debts beyond ability to pay as they ma- 
ture. Although this section involves the external test of fair con- 
sideration, it also requires a specific intent and thus covers a 
species of actual fraud. But useful as this provision may be upon 
occasion, it still remains to be developed.** 

Section 7 invalidating transfers with actual intent to defraud, so 
far as it relates to present creditors, is included in the Act merely 
to make codification complete. Its contribution toward uniformity 
relates to the rights of subsequent creditors, which will be con- 
sidered later.** Secret trusts for the benefit of the grantor are 
typical cases of actual fraud * but other applications abound. 





stated the substance of the bankruptcy test to be applicable to “‘ contracts challenged 
on the ground of fraud.” Ollason v. Glasscock, 26 Ariz. 193, 224 Pac. 284 (1924), 
applied § 4 where consideration for a sale was “ grossly disproportionate ”, but 
touched the issue of solvency only by stating that the grantor had no other property 
in the state. To disregard foreign property, if any, seems viciously provincial. The 
Act has been cited with general declarations of insufficient evidence of insolvency. 
First Nat. Bank v. Thomas, 151 Md. 241, 252, 134 Atl. 210, 216 (1926); Lithgow 
v. Taylor, 16 Pa. D. & C. 390 (1931). 

81 The section has been cited four times. See Oakford Realty Co. v. Boarman, 
156 Md. 65, 143 Atl. 644 (1928) ; Stalwart Bldg. & Loan Ass’n v. Monahan, 159 Atl. 
189 (Pa. 1932); Irving Trust Co. v. Reikes, 228 App. Div. 510, 240 N. Y. Supp. 
232 (1930) ; James v. Joseph, 156 Tenn. 417, 1 S. W.(2d) 1017 (1928). In Morris v. 
Blossom, 181 Minn. 71, 231 N. W. 397 (1930), A, losing heavily but not yet 
insolvent, conveyed land to his daughter before the Act was adopted. He 
owed her an account for personalty which she had inherited, but it was not clear 
that the conveyance was made in satisfaction of that obligation. This was found 
a conveyance not made or received for a fraudulent purpose, although he mort- 
gaged other lands to B for an inadequate consideration for the purpose of con- 
cealing his equity therein. After the Act, the daughter gave A a reconveyance with 
the grantee left blank. The name of a bank was inserted as grantee to secure a 
new loan to him upon which she went surety. Upon paying the loan, she was 
held subrogated to a lien therefor. The case should have depended upon whether 
she consciously colluded in the purpose of the parent, which would seem to be 
most consistent with fraud on subsequent creditors. 

82 See p. 430, infra. 

83 Patrons’ Mut. Fire Ins. Co. v. Holden, 250 Mich. 408, 230 N. W. 152 (1930) ; 
Ulicsnick v. Dalrymple, 102 N. J. Eq. 136, 140 Atl. 19 (1928) ; Goetz v. Newell, 183 
Wis. 559, 198 N. W. 368 (1924). Sometimes a resulting trust would operate to 
defraud creditors, in which case it will not be raised. Billis v. Belis, 152 Atl. 917 
(N. H. 1931). 

84 Act cited: Dondis v. Lash, 178 N. E. 624 (Mass. 1931) ; Schumacher v. Streich, 
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On the other hand, neither a trust set up while solvent to make 
provision for future taxes,*° nor failure to record a mortgage for 
over five years to avoid having personal property taxes assessed *° 
is fraudulent toward creditors. A reorganization designed to pre- 
vent appropriation of the assets of a Russian corporation by the 
Soviet government was considered laudable,* and a secret trust 
reserved while solvent without actual intention to defraud credi- 
tors has also withstood attack.** 

Is an actual creditor necessary? Suppose a transfer is made 
to hinder the collection of a claim thought unfounded by the 
debtor against the chance that an unjust judgment be obtained 
upon such claim. Must the creditor attacking the conveyance 
show that a well-founded claim in favor of the third party ex- 
isted? There is respectable authority to the effect that the law 
will not tolerate the presumption of an unjust judgment and that 
an intent to delay the collection of any judgment that might be 
rendered is sufficiently fraudulent to taint the transaction under 
the Statute of Elizabeth.*® The New Jersey courts, however, fol- 
low the contrary rule * announced in Washington Nat. Bank v. 
Beatty.** In that case a creditor endeavored to attack a transfer 


made by a rather silly farmer merely upon the receipt of a threat- 
ening letter twelve years before the creditor’s claim arose. 





168 Minn. 497, 210 N. W. 634 (1926) ; Joseph Lande & Son, Inc. v. Amico, 158 Atl. 
328 (N. J. Ch. 1932) ; Liebowitz v. Arrow Roofing Co., 259 N. Y. 391, 182 N. E. 58 
(1932). 

Act not cited: Grand Haven State Bank v. Church, 253 Mich. 347, 235 N. W. 
178 (1931); Hadler v. Mountain, 176 Minn. 632, 221 N. W. 643, 224 N. W. 239 
(1928) ; Barry v. Bartis, 155 Atl. 703 (N. H. 1931) ; Franklin Commercial Discount 
Co. v. Wecker, 108 N. J. Eq. 535, 155 Atl. 785 (1931). 

85 Austin-Nichols & Co. Inc. v. Union Trust Co., 289 Pa. 341, 137 Atl. 461 
(1927). 

86 Sauter v. Grelle, 100 Pa. Super. 47 (1930) (transfer after Act, Act not cited). 

87 James & Co. v. Rossia Ins. Co., 247 N. Y. 262, 160 N. E. 364 (1928). 

88 Cram v. Cram, 262 Mass. 509, 160 N. E. 337 (1928). A promise by a credi- 
tor given additional security to make further occasional advances for necessary 
living expenses is not a badge of fraud. Nielson v. Larson, 158 Minn. 305, 197 
N. W. 259 (1924). 

89 Lynch’s Adm’r v. Murray, 86 Vt. 1, 83 Atl. 746 (1912). 

90 First Nat. Bank of Belleville v. Merrick, 103 N. J. Eq. 63, 142 Atl. 243 
(1928); Eastern Sash & Door Co. v. Meister, 99 N. J. Eq. 819, 134 Atl. 619 
(1926) ; Babirecki v. Virgil, 97 N. J. Eq. 315, 127 Atl. 594 (1925); Eschmann v. 
Lord, 92 N. J. Eq. 382, 112 Atl. 488 (1920). 

91 77 N. J. Eq. 252, 76 Atl. 442 (1910). 
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Burden of proof of actual fraud. On this question there is an 
unequivocal statement by Judge Hazel in the Western District of 
New York. He declared that section 7 


‘involved a rule of evidence and of law modifying the prior rule relat- 
ing to imputable fraud, as distinguished from presumptive fraud, and it 
clearly puts upon the creditors the burden of proving that the convey- 
ance or agreement was in fact actually tainted... . 

“Tt is claimed . . . that the enactment is inapplicable. ... I do 
not agree. ... The alteration or change in the law was remedial and 
procedural. It did not impair contract rights.” ° 


Consequently, it was applied to a transfer before the Act. 


IV. PRESUMPTIONS AND BURDEN OF PROOF 


Prima Facie Presumptions Apart from the Act 


A section of the chapter on execution in the Michigan Judica- 
ture Act contains the following provision: 


“Tn all suits begun . . . by the filing of bills in aid of execution, the 
complainant shall make a prima facie case by introducing in evidence 
the judgment against the principal defendant, the execution with a levy 
or levies thereon endorsed and proof of the conveyance or conveyances 
complained of. The burden of proof shall then be upon the judgment 
debtor, or the person or persons claiming through or under him . . . to 
show that the transaction or transactions are in all respects bona fide or 
that such person or persons are not holding as a trustee or trustees of 
said judgment debtor.” ** 


This rule of evidence has apparently seemed so attractive to 
plaintiffs that they have brought bills in aid of execution when- 
ever possible in order to take advantage of it. In one of the nu- 
merous cases citing this older statute, the Uniform Act was cited, 
only to be misstated.** In none of the others did the court refer 
to the Act or seem to be conscious of it as a guide to the substan- 
tive law.” 





%2 American S. S. Co. v. Wickwire Spencer Steel Co., 42 F.(2d) 886, 894 (W. D. 
N. Y. 1930), aff'd, 49 F.(2d) 766 (C. C. A. 2d, 1931). 

93 Micu. Comp. Laws (1915) § 12897, Micu. Comp. Laws (1929) § 14617. 

94 Detroit & Sec. Trust Co. v. Gitre, 254 Mich. 66, 235 N. W. 884 (1931). 

95 There are seventeen such cases since the Uniform Act went into effect. In at 
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This experience of more than a decade in Michigan strongly 
suggests that anything approaching a uniform application of the 
Uniform Act is impossible if a local rule of this nature is permitted 
to coexist with it. Those responsible for piloting the Uniform Act 
through the legislature are guilty of a serious oversight in not 
making an express declaration confirming or repealing the provi- 
sion of the execution law. That its repeal by implication has ap- 
parently never been considered or urged is more likely due to the 
neglect of counsel than to the inherent inadmissibility of the sug- 
gestion. The situation strengthens the conviction that rules of 
evidence relating solely to fraudulent conveyances are really a part 
of the law of fraudulent conveyances, and that consequently they 
should be held to be provided for in the Uniform Act. One of the 
chief characteristics of the Act is that it strikes a mean between de- 
claring, on the one hand, that fraudulent intent is always a ques- 
tion of fact, and on the other hand, that a voluntary conveyance by 
any indebted person is conclusively presumed fraudulent. A con- 
veyance for less than a fair consideration is fraudulent if any of 
several other conditions are satisfied. Fraud is thus presumed in 
certain cases and not in others. When fraud shall be presumed is 
of the essence of the Act. 

General common law principles, in the light of which Uniform 
Acts must be construed if their main purpose is to be effectuated, 
require the plaintiff to prove his case. The possible arguments 
of policy in favor of the Michigan execution law may tend to show 
that the Uniform Act can be improved upon; they do not show 
that the law as it stands has been correctly construed. The Act 
should be held to cover the subject matter of any presumptions, 
and to repeal, by implication if necessary, all statutes providing 
for other presumptions of fraud. It clearly supersedes all con- 
clusive presumptions inconsistent with its terms, for only by rea- 
son of its descent from the Statute of Elizabeth is the fiction of 
presumptions employed at all; cases of true or prima facie pre- 
sumptions raise more arguable questions. Nevertheless, it is sub- 





least five, the transfers were after the Act, and in at least four more, there is no 
indication of an earlier transfer. In Jn re United Fuel & Supply Co., 250 Mich. 325, 
230 N. W. 164 (1930) (transfer after Act), the litigation involved an old fraudulent 
conveyance statute (MicnH. Comp. Laws (1915) § 11998) which would seem to be 
a statement of substantive law superseded by the Uniform Act. 
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mitted that the continued application of prima facie presumptions 
with reference to intent to defraud creditors has destroyed uni- 
formity in state law and should be held contrary to the cardinal 
principle of construction declared in the Uniform Laws. 

Two New York statutes providing respectively that the ques- 
tion of fraudulent intent is a question of fact not of law ** and 
that the title of a purchaser for a valuable consideration is not im- 
paired unless it appears that he had previous notice of the fraudu- 
lent intent of his immediate grantor * have been considered to be 
necessarily repealed by implication.** This view seems sound, 
notwithstanding any difficulty arising from the express repeal of 
adjacent sections of the law.*® A decision of the Appellate Divi- 
sion which adhered without question to the preéxisting law making 
a voluntary conveyance by an indebted person prima facie fraudu- 
lent appears inconsistent with this better view.’ 

In Emmi v. Patane,’” a New York judge said that the effect of 
the Uniform Act “is to place the burden: upon a grantee of a 
fraudulent grantor, where on the face of the instrument the con- 
sideration is a nominal one, to show that so far as he was con- 
cerned the conveyance was for a fair consideration and without 


knowledge of the grantor’s fraud.” Such is a reasonable rule of 





96 N. Y. Rear Prop. Law (1909) § 265. 97 Id. § 266. 

98 Emmi v. Patane, 128 Misc. 901, 220 N. Y. Supp. 495 (1927). 

89 A similar statute declaring fraudulent intent a question of fact was found 
troublesome in Anderson v. Chapman, 215 Mich. 80, 183 N. W. 908 (1921) (transfer 
before Act). ‘ 

100 Robins v. Jenkins, 221 App. Div. 838, 224 N. Y. Supp. 343 (1927), follow- 
ing Smith v. Reid, 134 N. Y. 568, 575, 31 N. E. 1082, 1085 (1892). But cf. Castel- 
lano v. Osborne, 16 F.(2d) 187 (C. C. A. 2d, 1926), concerning § 262 of the New 
York Real Property Law. 

In Brody v. Pecoraro, 250 N. Y. 56, 61, 164 N. E. 741, 743 (1928), the court 
said, “ If the grantor made the conveyance with fraudulent intent, the burden was 
on the grantee to show that he had accepted it for value, in which event, the 
plaintiffs might have had to prove that he had notice of the fraud.” The court 
might properly have considered whether the language of the Act throws any light 
on the question. Cf. Vreeland v. Wachendorf, to2 N. J. Eq. 336, 140 Atl. 922 
(1928), aff’g 101 N. J. Eq. 173, 137 Atl. 832 (1927). 

Section 9 provides for annulment or levy “as against any person except a pur- 
chaser for fair consideration without knowledge of the fraud.” This language 
affords basis for argument that the purchaser bears the burden of proving himself 
within the exception, but established local rules of evidence may not yield so 
easily. 

101 128 Misc. 901, 904, 220 N. Y. Supp. 495, 498 (1927), followed, Berlenbach v. 
Bischoff, 137 Misc. 719, 244 N. Y. Supp. 369 (1930), aff'd, 231 App. Div. 734 (1930). 
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evidence, but it is difficult to see that the Act covers this aspect of 
burden of proof. Although a Maryland opinion states that sus- 
picious circumstances shift the burden of proof to those main- 
taining the validity of a conveyance, the court probably intended 
to announce only the innocuous proposition that the burden of 
going forward with the evidence is shifted.’ 


Presumptions Concerning Intra-family Transfers 


The statute adopting the Uniform Act in Maryland specifically 
saved several sections of the local Husband and Wife Law which 
relate to fraudulent conveyances.’ Cases of transfers from hus- 
band to wife, or by the husband through a conduit of title to the 
spouses by the entirety, decided under this law have reached re- 
sults consonant with the Uniform Act. A tort creditor has been 
protected in such cases *** and no attack has been allowed upon 
such a conveyance to the prejudice of a subsequent bona fide 
mortgagee claiming under the grantees.” 

Apparently, the prevailing tendency is to regard prima facie 
presumptions as unaffected by the Act. Pennsylvania presents 
an outstanding instance. In two cases involving transfers subse- 
quent to the Act, where the Act was not cited,*°* and in two opin- 
ions, in which careful reference to the Act was made in other con- 
nections, the court announced a presumption that a married 
woman must establish her ownership of property as against her 
husband’s creditors by clear and convincing evidence.**’ 





102 Freedman v. Yoe, 141 Md. 482, 119 Atl. 260 (1922); cf. City Nat. Bank v. 
Barnes, 51 S. W.(2d) 503 (Tenn. 1932) (Act not cited). 

103 Mp. Ann. Cope (Bagby, 1912) art. 45, §$ 1, 2, 11. Section 1 contains a pro- 
viso protecting existing creditors subject to a three year statute of limitations. 
This limitation operates where the transfer has been recorded notwithstanding a 
defect in an acknowledgment. U. S. Fidelity & Guaranty Co. v. Shoul, 161 Md. 425, 
157 Atl. 717 (1931). 

104 Robbins v. Dorsey, 150 Md. 265, 132 Atl. 633 (1926). 

105 Ahrenberg v. Brown, 153 Md. 598, 139 Atl. 280 (1927). 

106 Butterworth v. Wells, 303 Pa. 302, 154 Atl. 491 (1931); Cameron v. Peo- 
ples’ Bank of Maytown, 297 Pa. 551, 147 Atl. 657 (1929). 

107 Peoples Sav. & Dime Bank & Trust Co. v. Scott, 303 Pa. 294, 154 Atl. 489 
(1931) (transfer after Act), followed, Braley v. First Nat. Bank, 161 Atl. 485 (Pa. 
Super. 1932) ; American Trust Co. v. Kaufman, 287 Pa. 461, 135 Atl. 210 (1926) 
(transfer before Act). The rule was the same before the Act. Shaw v. Newing- 
ham, 287 Pa. 304, 135 Atl. 260 (1926). 
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A provision in the Minnesota Married Woman’s Act *°* affecting 
the claims of creditors has also been held to coexist with the 
Fraudulent Conveyance Act. That statute provides: “In all 
cases where the rights of creditors or purchasers in good faith 
come in question, each spouse shall be held to have notice of the 
contracts and debts of the other as fully as if a party thereto,” 
In Thompson v. Schiek,’® the court quoted this provision and 
said, ‘ We have frequently held that transfers between a husband 
and wife, whether made directly or indirectly, are prima facie 
fraudulent as to existing creditors, the burden being on the wife 
to show by clear and satisfactory evidence that a valuable con- 
sideration was paid by her or by some one in her behalf”. Un- 
contradicted testimony of the spouses which, if believed, would 
have required the opposite result, did not rebut the presumption. 
It should be observed that the statute refers to notice, while the 
presumption announced by the court refers to value. 

A South Dakota court has considered that section 4, by making 
immaterial the intention of the parties where a conveyance with- 
out fair consideration renders the grantor insolvent, casts upon 
the wife the burden of proving the bona fides of a transaction con- 


cerning which there is evidence of insolvency and lack of fair 


consideration.**® Another case in the same jurisdiction’ re- 


fers to the burden imposed upon the wife by the relationship, 
her knowledge of her husband’s heavy indebtedness, the fact of 
insolvency, and his subsequent bankruptcy without paying debts 
existing at the time of the transfer. Such evidence would be 
sufficient to shift the burden of going forward, but no basis is 
apparent for holding that it affects the burden of proof.’*? 
Considerable may be said for the policy of putting the burden 
on spouses to show the good faith of transactions between them, 





108 Minn. Stat. (Mason, 1927) § 8621. 

109 771 Minn. 284, 213 N. W. 911 (1927). 

110 Buhl v. McDowell, 51 S. D. 603, 216 N. W. 346 (1927), distinguishing 
Churchill & Alden Co. v. Ramsey, 45 S. D. 454, 188 N. W. 742 (1922). 

111 Little v. Plummer, 51 S. D. 27, 211 N. W. 972 (1927), followed, Sprick v. 
Schreiner, 236 N. W. 299 (S. D. 1931). 

112 An addition to the Wisconsin Married Women’s Property Act has now done 
away with any presumption against the validity of such a transfer. Wus. Stat. 
(1931) § 246.03; see Dockry v. Isaacson, 187 Wis. 649, 205 N. W. 391 (1925); 
Bradley v. Selden, 201 Wis. 61, 228 N. W. 494 (1930). 





428 HARVARD LAW REVIEW 


but as we have seen,’** presumptions of fraud, even rebuttable, 
are so intimately related with the subject matter of the Act that 
the policy of uniformity may be materially impaired by per- 
mitting them to coexist with the Act in diverse forms in the 
various states. 

However, it may still properly be said that “ the law looks 
carefully at transactions between husband and wife when the 
rights of creditors are present.” *** Under the Uniform Act, the 
judge should be alert to recognize the notorious tendency of 
the spouses to aid each other in enjoying secretly reserved prop- 
erty interests and to be generous to each other before they are just 
to creditors. The strongest argument against uniformity on this 
point is submitted to be that the Married Women’s Property Acts 
have facilitated fraud to such an extent as to indicate the need 
of reform too radical to be readily achieved by uniform legisla- 
tion. We strangely tolerate a system whereby any business man 
whose trust in his wife’s economic fidelity is not altogether mis- 
placed may achieve limited liability as satisfactorily as if incor- 
porated by giving his non-business assets to his wife while solvent 
and continuing to enjoy their use. In a Minnesota case, a hus- 
band conveyed the home farm (not claimed to be exempt) to his 
wife, and, because of his continued factual interest in the prem- 
ises on which he continued to dwell, her promise to build a barn 
on the land was considered in spelling out a fair consideration.**° 
This well illustrates the duplicity with which we are all familiar. 
A legerdemain is practised so that the husband’s interest appears 
when advantageous to the family and disappears when claimed 
by creditors."* If the spouses are to be equal before the law, let 
each be liable for the debts of the other to the extent of any prop- 
erty, the corpus or income of which is devoted to any family use. 





118 See p. 424, supra. 

114 See Herter v. Krzewinski, 233 App. Div. 240, 244, 251 N. Y. Supp. 331, 
333 (1931). 

115 Steinke-Seidl Lumber Co. v. Newdall, 183 Minn. 491, 237 N. W. 194 
(1931). It may be conceded that any deficiency in the consideration, exclusive of 
the promise to build the barn, was small. 

116 The United States Supreme Court has recently refused to see the common 
economic interest of husband and wife in an income tax decision which is highly 
objectionable from the point of view here discussed. Hoeper v. Tax Comm. of 
Wisconsin, 284 U. S. 206 (1931), (1932) 45 Harv. L. Rev. 740. 
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Such a reform should be coupled with less stingy exemptions than 
obtain in the far eastern states. A temperate exemption law oper- 
ates equally on wealthy and humble. Under the present system a 
rich but honest man is protected by the foresight of the family 
solicitor, while among those of small property a premium is put 
upon craft and disingenuousness. 

The presumptions which would obtain against a grantee wife 
in Minnesota do not obtain against children.“* A rather casual 
dictum in that state suggests that there is a presumption against 
the bona fides of transfers between near relatives,’** but if it ex- 
ists, it is sometimes as casually ignored.“ A New Jersey case 
erroneously holding a voluntary conveyance by an indebted per- 
son to be fraudulent without inquiry into his solvency stressed 
that this rule had been applied to intra-family transfers since 
1798.3° 


V. WHo May Attack CONVEYANCES 


A tort creditor. ‘The provision in section 1o clearly warrant- 
ing a proceeding by a tort creditor has been duly applied.*** 

Contingent creditors. It is clear from the definition of “ credi- 
tor ” in section 1 and from the language of section 10 that a con- 
tingent creditor is entitled to attack a fraudulent conveyance.*”” 





117 Klaseus v. Meester, 173 Minn. 468, 217 N. W. 593 (1928). 

118 Nash v. Bengston, 179 Minn. 7, 228 N. W. 177 (1929). Cf. “ Relationship 
of the parties is an element to be looked to” —transfer from father to daughter 
and husband upheld. First Nat. Bank of Centreville v. Wilkins, 11 Tenn. App. 9 
(1929) (transfers after Act, Act cited in other connections in both cases). 

119 Rosenberger v. Germo, 164 Minn. 350, 205 N. W. 218 (1925) (transfer a 
month before Act, Act not cited). 

120 Weaver v. Krechmer, 8 N. J. Misc. 163, 149 Atl. 531 (1930). 

121 Tden v. Huber, 242 N. W. 818 (Mich. 1932) ; Gatto v. Boyd, 137 Misc. 156, 
241 N. Y. Supp. 626 (1930); Oliphant v. Moore, 155 Tenn. 359, 293 S. W. 541 
(1926) (all citing Act). This is said to make no change in the law of New York 
or of Michigan. Marcus v. Kane, 18 F.(2d) 722, 724 (C. C. A. 2d, 1927) ; Dutcher 
v. Van Duine, 242 Mich. 477, 219 N. W. 651 (1928). The “ weight of authority ” 
is in accord. Valley Bank v. Malcolm, 23 Ariz. 395, 204 Pac. 207 (1922) (Act not 
cited). Richards v. Jones, 142 Atl. 832 (Del. Ch. 1928), cited § 10 but also cited 
Babirecki v. Virgil, 97 N. J. Eq. 315, 127 Atl. 594 (1925), which employed the un- 
necessary fiction that a judgment relates back to the time of the tort and which is 
among the cases discredited by Kearny Plumbing Supply Co. v. Gland. See 
Pp. 409, supra. The latest New Jersey case cites the Act and ignores the fiction. 
Lange v. Semanske, 108 N. J. Eq. 538, 155 Atl. 783 (1931) (transfer after Act). 

122 American Realty Co. Inc. v. Spack, 181 N. E. 753 (Mass. 1932) (Act cited). 
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Substantially *** the only doubt ever cast upon this can be traced 
to New Jersey where the extension of Reade v. Livingston led to 
a compensating contraction of the concept of a creditor.’** There 
are lingering traces of this doctrine in New Jersey, but in view of 
the strong ground taken by the Court of Errors and Appeals,’** 
there is every reason to suppose that the old cases to the contrary 
are abrogated in that jurisdiction.**® 

Subsequent creditors. The Uniform Act codifies what was 
sometimes known as the Massachusetts rule, putting subsequent 
creditors upon an equal basis with existing creditors with the ref- 
erence to their right to attack transfers actually fraudulent. The 
Pennsylvania Supreme Court has duly observed ** that this is in- 
consistent with the former Pennsylvania rule which required the 
subsequent creditor to show fraud specifically toward subsequent 
creditors as a class.’** 

That court has suggested in this connection that it is an inter- 
esting question whether a subsequent creditor could attack a pre- 
ceding transfer about which he knew, the inference being that it 
is a novel and questionable idea that he could.’* But it is one 
thing to know of the conveyance and another to know of the fraud. 
Although there might be a basis for an argument that a creditor 





123 In Victor v. Levine, 267 Mass. 442, 166 N. E. 765 (1929), a surety on a de- 
faulted bail bond was denied relief for failure to show that any demand had been 
made against him upon the bond. 

124 Severs v. Dodson, 53 N. J. Eq. 633, 34 Atl. 7 (1895). 

125 See p. 409, supra. 

126 A claim to rescind a contract sustained by later litigation makes the claimant 
an existing creditor under § 1. Carluccio v. Winter, 108 N. J. Eq. 174, 154 Atl. 
427 (1931). Severs v. Dodson, 53 N. J. Eq. 633, 34 Atl. 7 (1895), was followed 
and applied in Vail v. Diamond, 100 N. J. Eq. 393, 135 Atl. 791 (1927), one of the 
cases distinguished and largely discredited by Kearny Plumbing Supply Co. v. 
Gland, 105 N. J. Eq. 723, 149 Atl. 530 (1930). Cf. Detroit R. R. v. Lavell, 224 
Mich. 572, 195 N. W. 58 (1923) (bill in aid of execution, contingency fulfilled 
after transfer). 

127 Schline v. Kline, 301 Pa. 586, 152 Atl. 845 (1930). 

128 Harlan v. Maglaughlin, 90 Pa. 293 (1879), followed, Walkinshaw Estate, 275 
Pa. 121, 118 Atl. 766 (1922) (transfer 1915). 

129 Mahler v. Singer, 285 Pa. 540, 132 Atl. 718 (1926). Cf. Long v. True, 149 
Tenn. 673, 261 S. W. 669 (1923) (plaintiff buying claims against defendant with 
knowledge of circumstances of transfer not allowed to attack, transfer before Act). 
A purchaser at an execution sale may attack a prior fraudulent conveyance by the 
execution debtor. Alsdorf v. Hampton, 33 Ariz. 506, 266 Pac. 16 (1928) (Act not 
cited, transfer after Act). 
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impliedly approved a prior conveyance if he lent credit with full 
knowledge of all the facts, the rights of creditors to attack fraudu- 
lent conveyances do not in general depend upon showing that 
they have been specifically misled. The law will not tolerate the 
concealment of assets with evil intent, even if empowering the 
creditor to reach such assets permits him to get satisfaction in a 
manner somewhat different from that which he had anticipated. 
In Bailey v. Way,’*° the Massachusetts Supreme Court held that 
a subsequent mortgagee is not prevented from attacking a fraudu- 
lent mortgage by reason of its record, notwithstanding that his 
mortgage recited that it was subject to all mortgages of record. 
However, a recent Pennsylvania case went too far in setting aside 
a conveyance only constructively fraudulent to let in subsequent 
as well as prior claims by the same creditor.*** 

The rule of the Act is also inconsistent with the English rule 
which made the rights of the subsequent creditor depend upon 
the continued existence of other claims from the date of the trans- 
fer to the date of the attack. This is another situation where it 
yet remains to be definitely established that the New Jersey 
courts have noticed the change made by the Act.**? A Maryland 
case citing sections 6 and 7 has erroneously declared that these 
sections required subsequent creditors to allege that the convey- 
ances of which they complain were made with the intention and 
design to defraud such creditors.*** 


VI. RicGHTs AND REMEDIES OF FRAUDULENT GRANTOR 


Refusal to aid a grantor to recover property conveyed by him 
in fraud of creditors is merely one application of the broad equita- 
ble principle against aiding a complainant with unclean hands. 





130 266 Mass. 437, 165 N. E. 388 (1929). 

131 Peoples Sav. & Dime Bank v. Scott, 303 Pa. 294, 154 Atl. 489 (1931). 

132 Unger v. Mayer, 107 N. J. Eq. 185, 151 Atl. 907 (1930), aff’g 105 N. J. Eq. 
253, 147 Atl. 509 (1929). For similar inferences, see Schumacher v. Streich, 168 
Minn. 497, 210 N. W. 634 (1926) (Act cited) ; Bradford v. Harford Bank, 145 Md. 
653, 125 Atl. 719 (1924) (Act not cited). 

183 Oakford Realty Co. v. Boarman, 156 Md. 65, 143 Atl. 644 (1928). In Wil- 
liams & Co. v. Euhler, 222 App. Div. 561, 227 N. Y. Supp. 40 (1928), a count ona 
conveyance taken in the name of a third party was laid under another statute and 
held defective thereunder for failure to allege that the plaintiff was an existing 
creditor. See pp. 437-38, infra. 
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This is clearly one of the “ rules of equity ” saved by section 11 
of the Act.*** Obviously, also, there is no equity in the claim of 
the fraudulent grantor against a purchaser from the grantee.’* 
It has been held that a fraudulent grantor has no interest which 
he can mortgage to a third party, so that when the fraudulent 
conveyance is upset by a creditor, the purported mortgagee has 
no standing to redeem the property from the execution sale.**® 
There are, however, limitations upon these propositions. Equity 
would abhor allowing a fiduciary who was the dominant member of 
a confidential relationship to take advantage of his own wrongful 
leadership even more than it would disincline to aid the fraudulent 
but less blameworthy dependent party.*** In exceptional circum- . 
stances lacking a confidential relationship, where the grantees, be- 
ing on the ground while the grantor is absent, gain his confidence 
by correspondence and persuade him to execute a deed prepared 
by their lawyer, the parties are not in pari delicto, and the grantor 
may recover the property.*** 

In a Massachusetts decision a mortgagee who made the loan 
before the passage of the Act foreclosed and conveyed to a third 
party in order to protect the debtor against a tort claim by a 
fourth party. The third party then conveyed to fifth, sixth, and 
seventh parties, three members of defendant’s household, who 
passed the time for several years conveying it one to another. 
The defendants were not permitted to assert the mortgagee’s co- 
operation in the fraud upon the tort creditor **° to defeat his claim. 
Another Massachusetts case also evidences a tendency toward a 
sparing application of the doctrine of unclean hands.**° A debtor 
suffered judgment, execution, and sale thereunder to be effected 
to an agent of one of his creditors, with an understanding that the 





184 Accord, without reference to the Act, transfers before Act: Rentoul v. 
Sweeney, 15 Del. Ch. 302, 137 Atl. 74 (1927); Caines v. Sawyer, 248 Mass. 368, 
143 N. E. 326 (1924); Van Allsburg v. Kooyers, 250 Mich. 518, 230 N. W. 924 
(1930); Faris v. Faris, 250 Mich. 659, 230 N. W. 945 (1930). 

185 Rice v. Mitsch, 92 N. J. Eq. 693, 114 Atl. 812 (1921) (transfer apparently 
before Act, Act not cited). 186 Wiedner v. Smith, 240 N. W. 367 (Wis. 1932). 

187 Wittner v. Burr Avenue Development Corp., 222 App. Div. 285, 226 N. Y. 
Supp. 124 (1927); Palmer v. Foley, 305 Pa. 169, 157 Atl. 474 (1931). 

138 Bird v. Bird, 232 Mich. 71, 205 N. W. 130 (1925) (Act not cited, transfer 
before Act). 189 Mascari v. Mascari, 255 Mass. 92, 151 N. E. 77 (1926). 

140 Knowlton v. Fourth Nat. Bank, 264 Mass. 181, 162 N. E. 356 (1928). 
Cf. Hazleton v. Lewis, 267 Mass. 533, 166 N. E. 876 (1929). 
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property should be returned to the debtor after the creditor’s 
claim had been collected with interest and costs. This would ap- 
pear to be in effect a transfer upon a secret trust, but the court 
accepted the theory that the debtor, being able to make out a case 
without reference to such an element of fraud, would not be dis- 
qualified.** 


VII. LIABILITIES AND IMMUNITIES OF GRANTEE 


Section 9(2) gives a lien to a purchaser for less than a fair 
consideration ‘“‘ without actual fraudulent intent”. A Minnesota 
decision correctly holds that this denies reimbursement to a gran- 
tee actually fraudulent.** ‘The court said, “ The statement of 
the rule marks its limitation.” *** And the same rule has been ap- 
plied in both its positive *** and its negative **° aspects, sometimes 
without reference to the Act. The South Dakota court has duly 
applied the section to a case of property found to have been pur- 
chased bona fide for less than a fair consideration.*** A recent 





141 Cf, Zim v. Cohen, 221 App. Div. 341, 223 N. Y. Supp. 424 (1927). A South 
Dakota case allows the grantor to recover the property conveyed; whether this goes 
upon the theory of enforcing a bona fide trust or of denying that the parties were 
in pari delicto is not clear. Curl v. Muller, 47 S. D. 551, 200 N. W. 106 (1924). 

142 Tt is trite that bona fide purchasers for fair consideration are immune. 
Robinson v. Nelson, 55 S. D. 326, 226 N. W. 341 (1929). For a careful opinion 
on doubtful facts, see First Nat. Bank of Centreville v. Wilkins, 11 Tenn. App. 9 
(1929). 

143 Barnard v. Seaman, 169 Minn. 409, 211 N. W. 473 (1926); accord: Nash v. 
Bengston, 179 Minn. 7, 228 N. W. 177 (1929) (Act cited, but only other points 
discussed). It has been announced as the settled Minnesota rule that a judgment 
between the grantor and a prior creditor is conclusive against the grantee as to all 
the matters that could have been litigated therein though a split of authority was 
observed elsewhere founded upon cases not decided under the Act. Weber v. Arend, 
176 Minn, 120, 222 N. W. 646 (1928); Larson v. Tweten, 241 N. W. 43 (Minn. 
1932). 

144 Bank of Blount County v. Dunn, 10 Tenn. App. 95 (1927); Eschmann v. 
Lord, 92 N. J. Eq. 382, 112 Atl. 488 (1920) (extinguishment of debt with property 
of excessive value, transfer before Act); cf. Hartford Accident & Indemnity Co. v. 
Jirasek, 254 Mich. 131, 235 N. W. 836 (1931). 

145 Transfer before Act: McDonald Co. v. Finkovitch, 270 Mass. 362, 170 
N. E. 112 (1930); Goll v. Stefanski, 91 N. J. Eq. 144, 108 Atl. 189 (1919). Lien 
for improvements denied, transfer after Act: Coleman v. Graff, 94 N. J. Eq. 223, 
119 Atl. 280 (1922). A creditor acquiring a lien on real estate by force of a 
judgment does not become a purchaser under the Act. In re Marcus, 32 F.(2d) 
719 (W. D. Pa. 1929). 

146 Goodhope v. Overgaard, 56 S. D. 28, 227 N. W. 380 (1929). 
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Michigan case is more questionable. A debtor, by deed absolute 
on its face, conveyed realty worth about $158,000 in excess of 
prior liens to his brother just before the plaintiff served process 
on the debtor in another action. The parties to the conveyance 
testified that the deed was to secure the grantee and other rela- 
tives of the grantor for advances aggregating about $120,000. 
The trial court found that the claimed indebtedness existed, but 
that the conveyance was not made in good faith for the purpose 
of securing it and held the conveyance wholly void as against the 
plaintiffs. The Michigan Supreme Court modified this judgment, 
permitting the deed to stand, but only as security. The infer- 
ence of actual fraud arising under the circumstances from the use 
of an absolute deed instead of a mortgage was not discussed.**’ 
The old English rule that an absolute deed given for security is, 
as a matter of law,’** fraudulent as against creditors is inconsist- 
ent with the Uniform Act, but nothing precludes reasonable in- 
ferences of actual fraud from the circumstances of particular 
cases.**° 

The Arizona court has applied the rule that a party to a 
fraudulent conveyance may not have the aid of equity; *°° it has, 
however, appropriately held that a fraudulent creditor loses only 





147 Hartford Accident & Indemnity Co. v. Jirasek, 254 Mich. 131, 235 N. W. 
836 (1931); cf. Wilson v. Jacobs, 110 N. J. Eq. 34, 158 Atl. 414 (1932). Massey 
v. Richmond, 242 N. W. 507 (Wis. 1932), a loose opinion, upholds a mortgage 
nominally for $25,000 to secure an unexplained debt of $17,122.88. There was no 
evidence of the value of the property conveyed except that the mortgage covered 
all the property out of which the debt arose plus other property. 

148 Edwards v. Harben, 2 T. R. 587 (K. B. 1788). A mortgage of the amount 
secured which does not disclose it to be only contingently due need not make the 
transaction fraudulent. Shay v. Gagne, 275 Mass. 386, 176 N. E. 200 (1931). 

149 Other cases since the Act uphold transactions involving absolute deeds for 
security executed by solvent persons. Howell v. Wieas, 232 Mich. 227, 205 N. W. 
55 (1925) (transfer before Act); Jordan v. Diltz, 240 Mich. 512, 215 N. W. 313 
(1927) (transfer after Act); Engenmoen v. Lutroe, 153 Minn. 409, 190 N. W. 894 
(1922) (transfer before Act, Act cited). 

150 MacRae v. MacRae, 37 Ariz. 307, 294 Pac. 280 (1930). A fraudulent 
grantee of realty and emblements who has not obtained possession cannot have 
judgment for possession against subsequent vendees. Kronberg v. Bondhus, 164 
Minn. 446, 205 N. W. 371 (1925). And a purchaser for value of a fraudulent 
mortgage with notice of the fraud cannot foreclose. Behnke v. Kroening, 174 
Wis. 224, 182 N. W. 837 (1921). A fortiori, a creditor in possession can resist 
foreclosure by a fraudulent mortgagee. Armstrong v. Connelly, 299 Pa. 51, 149 
Atl. 87 (1930) (citing § 7). 
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the benefit of the fraudulent transfer and not, in addition, the 
debt which it was to secure." By analogy, a mortgagee in good 
faith and for value who receives a release of the mortgagor’s in- 
terest for the purpose of assisting the mortgagor in defrauding 
creditors does not lose his original rights by merger with the 
tainted equity.*” 

It has been held in New Jersey that the buyer will not be 
granted specific performance of a contract to sell land which has 
been conveyed to third parties upon an attempted secret trust to 
defraud creditors.** The purchaser may be bona fide, but all he 
obtains is a vendor’s title which has been conveyed away at law 
and polluted in equity. The same reasoning applies if a fraudu- 
lent deed is recorded and a subsequent purchaser for value obtains 
a deed and seeks possession of the land or its proceeds.*** Of 
course, no such analysis would operate to defeat the recording acts 
as against a secret unrecorded fraudulent deed. Several courts 
seem to have made questionable decisions by neglecting to indi- 
cate due advertence to the presence or absence of actual fraud on 
the part of the grantee.*” 


It is clear that a fraudulent grantee has such a locus penitentiae 
156 


that he may return the property to the grantor without liability 
unless, conceivably, he has in some way misled others to their 
damage in the interim. 


Grantee Buying in Prior Lien 


A fraudulent grantee of real estate has been allowed to buy the 
property on a sale foreclosing a prior mortgage, apparently upon 
the theory that his lack of duty to protect the property from such 
a foreclosure gives him immunity.* A priori the result seems 





151 Pawley v. First Nat. Bank, 32 Ariz. 135, 256 Pac. 507 (1927). 

152 Sauter v. Grelle, 100 Pa. Super. 47 (1930) (transfer after Act, Act not cited). 

153 Sayre v. Lemberger, 92 N. J. Eq. 656, 114 Atl. 454 (1921) (Act not cited), 
rev’g 92 N. J. Eq. 373, 112 Atl. 490 (1920) (transfer antedating Act). 

154 Semenowich v. Melnyk, 93 N. J. Eq. 615, 117 Atl. 832 (1922), rev’g 93 
N. J. Eq. 67, 115 Atl. 41 (1921) (transfer antedating Act). 

155 Kaplan v. Heiles, 107 N. J. Eq. 443, 152 Atl. 855 (1931) (transfer after Act, 
Act not cited); Share v. Trickle, 183 Wis. 1, 197 N. W. 329 (1924); Jandl v. 
Guziekiewicz, 195 Wis. 258, 218 N. W. 593 (1928); Pauly v. Schultz, 199 Wis. 107, 
225 N. W. 745 (1929). 

156 Wilds v. Williston, 128 Misc. 654, 219 N. Y. Supp. 676 (1926). 

157 Humphrey v. McCleary, 171 Minn. 197, 213 N. W. 892 (1927). 
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unobjectionable, if such transactions be examined to free them 
from suspicion that the grantee may have been acting secretly for 
the grantor’s benefit.*** 

A complicated, recent South Dakota case shows, however, that 
this doctrine may lead to embarrassment. A debtor submitted to 
a judgment against him and put the plaintiff’s attorney in posses- 
sion of realty under a lease pursuant to a written agreement that 
said attorney bid in the property on execution sale and hold the 
property until he could sell it to advantage. The agreement re- 
served to the debtor an interest in the property to be shared with 
the attorney subject to the judgment debt and prior liens. The 
attorney, after buying at the execution sale, also bought the prop- 
erty upon the foreclosure of a senior mortgage and claimed to be 
the absolute owner, apparently in his own right. A finding that 
the first transaction constituted a fraudulent conveyance was held 
to be error.**’ In a companion case, an attacking creditor was 
granted a decree for an accounting against the attorney for the 
reserved interest of the debtor over the defense that the trust was 
fraudulent as to creditors."*° The remedies under section 9 hav- 
ing been defeated by the foreclosure of the senior lien, it would 
be ironical to hold the creditor barred from following the equity 
under the agreed trust on the theory that it was void for fraud on 
creditors. One possible theory is that the debtor might be re- 
garded as not in pari delicto with the attorney, who, although rep- 
resenting the opposing party, might perhaps be found to be the 
dominant party taking advantage of the debtor’s ignorance.’® 
Upon this theory the debtor could assert his interest notwith- 
standing the fraud and the creditor could reach this right as an 
asset of the debtor. The court chose to say, however, that the 
transaction was not fraudulent as to creditors, arguing that the 
debtor, being unable to pay the judgment, might properly bar- 
gain in this way to save the property from a forced sale. But that 
fact only goes to show his insolvency and aggravates the fraud. 





158 Of course, if the subject matter of the transfer was merely an equity which 
has been eliminated by foreclosure at the instance of third parties, the grantee is 
not bound to respond for its value. Baker v. Chisholm, 268 Mass. 1, 167 N. E. 
321 (1929). 

159 Security Nat. Bank of Sioux Falls v. Lowrie, 238 N. W. 304 (S. D. 1931). 

160 Boots v. Null, 238 N. W. 307 (S. D. 1931). 

161 See p. 432, supra. 
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It is dangerous doctrine to sanction judgments by consent leading 
to such hindrance and delay of creditors.“ Yet the result, giv- 
ing the creditor a remedy in this case, seems sound. Perhaps the 
simplest way to achieve it would be to deny the fraudulent gran- 
tee power to obtain a clear title under the senior mortgage.*® 


VIII. CoNVEYANCES OF PERSONALTY 


Clearly the Act, following the Statute of Elizabeth, covers con- 
veyances of personalty as well as of realty.“ A suggestion that 
“courts of equity are not inclined to assume jurisdiction where 
the question involved is one of fraudulent transfer of personal 
property ” ** can have no validity under the Act. 


°- 


IX. TRANSFER FROM THIRD PARTy Direct TO GRANTEE 
AT INSTANCE OF DEBTOR 


It has long been a controverted question whether a purchase of 
property (usually land) with assets of a debtor, title being taken 
in the name of a third party, may be treated as a fraudulent con- 
veyance, if the other elements thereof, such as actual intent or 
insolvency, are present.*®** A creditor may reach the land by going 
against the resulting trust in favor of his debtor.*®’ On this the- 
ory, fraud is no part of his case. In Lieb v. Griffin,’ the heirs 
of the debtor failed in their attempt to maintain a bill against the 
transferee, since the transaction was found to be a fraudulent 
conveyance. And in Goll v. Stefanski*® the court undid such a 
tripartite fraudulent transaction by declaring a trust in favor of 





162 But cf. Knowlton v. Fourth-Atlantic Nat. Bank, 264 Mass. 181, 162 N. E. 
356 (1928). 

163 The better view is that a grantee, even if actually fraudulent, is entitled 
to credit for the prior liens he discharges. See GLENN, THE LAW oF FRAUDULENT 
CoNVEYANCES § 255; Hass v. Hass, 237 Mich. 671, 213 N. W. 77 (1927) (discharge 
of vendor’s lien in favor of third party; transfer after Act, Act not cited). 

164 Murphy v. Casey, 157 Minn. 1, 195 N. W. 627 (1923). 

165 Harnau v. Haight, 209 Mich. 604, 612, 177 N. W. 281, 284 (1920). 

166 Cf, Gowing v. Rich, 1 Ired. L. 553 (N. C. 1841). 

167 Hull v. Angster, 107 N. J. Eq. 454, 153 Atl. 93 (1931). 

168 y47 Atl. 634 (N. J. Ch. 1929) (transfer before Act; perhaps actual fraud, 
perhaps an application of Reade v. Livingston) ; see p. 407, supra. 

169 91 N. J. Eq. 144, 108 Atl. 189 (1919). 
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the trustee in bankruptcy of the party who paid the bulk of the 
consideration. In so doing, the court clearly proceeded upon a 
theory of fraudulent conveyance, for the statement was made that 
the transferee who took title to defeat the claim against the debtor 
would forfeit any lien for his advances. This seems the better 
view. 


X. PROCEDURE 


Annulment in equity without judgment at law. Under sec- 
tions 9 and 10, a judgment at law is not a prerequisite to a pro- 
ceeding in equity to avoid a fraudulent conveyance.’ This point 
seems to have been definitely settled by the able discussion of 
Judge, now Mr. Justice, Cardozo in American Surety Co. v. Con- 
ner.‘ Probably this decision will be followed in all jurisdictions, 
except in New Jersey where the result is prevented by constitu- 
tional provision.*** After quoting sections 9 and 10, the court 
said, 


“ We think the effect of these provisions is to abrogate the ancient rule 
whereby a judgment and a lien were essential preliminaries to equi- 
table relief against a fraudulent conveyance. The Uniform Act has 
been so read in other states. . . . Decisions cited to the contrary were 
made without reference to the statute and without professing to con- 
strue it... . The act is explicit that a creditor may now maintain a 
suit in equity to annul a fraudulent conveyance, though his debt has 
not matured. It is not believable that a creditor with a debt already 
due was to be placed in a less favorable position, or beset by greater 
obstacles.*** 


Prior to the passage of the Act in Pennsylvania, the creditor 
had remedies which were only comparatively cumbersome. An 





170 But the creditor must get service upon the transferor to establish his claim 
in some court before he can prosecute equitable proceedings against property in 
the hands of the debtor’s transferee. Nye Odorless Incinerator Corp. v. Nye 
Odorless Crematory Co., 156 Atl. 176 (Del. 1931). 

171 251 N. Y. 1, 166 N. E. 783 (1929), rev’g on other grounds, 225 App. Div. 
137, 232 N. Y. Supp. 94 (1928) (Act cited); accord: Monticello Mut. Bldg. & 
Loan Ass’n v. Rapp, 235 App. Div. 304, 256 N. Y. Supp. 909 (1932) (citing Act, 
but not the Conner case). 

172 See p. 440, infra. 

173 251 N. Y. at 7, 166 N. E. at 785. Upon the main point of proceeding without 
judgment, the principal case overruled Zimmermann v. Merriman, 130 Misc. 163, 
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act of 1798, passed before equity had developed in that state, 
provided for proceedings in scire facias; but if an adverse title 
was set up by the defendant, a further action in ejectment was 
apparently necessary. In South Central Bldg. & Loan Ass’n v. 
Milani,’* the Pennsylvania court adverted to the complexities of 
proceeding under the old laws and alluded to the comparative 
speed and economy of the practice in equity allowed under the 
Uniform Act. 

The Michigan law was also involved with troublesome distinc- 
tions between bills in aid of execution, creditors’ bills upon re- 
turn of execution, and bills with a double aspect. In Morse v. 
Roach,’** the court pointed out that section 9 of the Uniform Act 
enabled the plaintiff to state a case without making a levy and 
that a bill could be upheld simply as a bill to reach assets of the 
judgment debtor. Although this decision was cited and followed 
in South Dakota,’ it was promptly forgotten or ignored in 
Michigan.**” 

In Maryland, the Uniform Act as adopted expressly saved a 
provision of the Chancery Act declaring the law implicit in sec- 
tion 9 of the Uniform Act, and, in addition, specifying how an issue 


should be composed in chancery to be sent to law for determina- 
tion of questions of fact arising from the creditor’s claim. How- 
ever, the Uniform Act has not abolished exhausting formalities of 





223 N. Y. Supp. 723 (1927). Nauman v. Sanford, 215 App. Div. 58, 213 N. Y. Supp. 
105 (1926), involved an order on pleadings probably filed before the Act. On this 
point, Lafayette Lumber Co., Inc. v. Selvester, 226 App. Div. 766, 234 N. Y. Supp. 
201 (1929), followed the Conner case in the lower court (225 App. Div. 137, 232 
N. Y. Supp. 94 (1928) ), but the complaint was held insufficient for not alleging that 
the defendant was insolvent. It is only inferable that there was an insufficient 
allegation of actual intent. 

174 300 Pa. 250, 254, 150 Atl. 586, 588 (1930). In American Trust Co. v. 
Kaufman, 287 Pa. 461, 465-66, 135 Atl. 210, 213 (1926) (transfer probably before 
Act), it was said that the death of the grantor dispensed with judgment at law 
whether or not the Act applied. On a premature appeal in this case, the court 
referred to equitable proceedings as appropriate under the Act. 279 Pa. 230, 123 
Atl. 785 (1924). In Bank of Pittsburg v. Purcell, 286 Pa. 114, 133 Atl. 31 (1926) 
(Act cited, transfer after Act), objections to equitable jurisdiction were waived. 
A preliminary objection “that the plaintiff had adequate remedy at law” was 
directly overruled in Quackenbush v. Steckel, 9 Pa. D. & C. 155 (1926). 

175 229 Mich. 538, 201 N. W. 471 (1924). 

176 Virgil State Bank v. Wahl, 56 S. D. 318, 228 N. W. 392 (1930). 

177 Possibly, preoccupation with the statute of 1917 led the Michigan court to 
revert to the old idea about the necessity of a judgment at law in an opinion de- 
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procedure in this jurisdiction. An attacking judgment creditor has 
been required to excuse his failure to issue execution by showing 
lack of an adequate remedy at law.’ It is difficult to recon- 
cile such a decision with sections 9 and 10, which seem incon- 
sistent with the usual non-statutory rules of the concurrent juris- 
diction of equity and law. There is ample precedent by analogy 
for ignoring questions of the adequacy of a legal remedy in the 
established practice of equity in cases of ordinary fraud, which 
come within the original, exclusive jurisdiction of equity. 

In contrast to every considered case on the subject,’”® a Wis- 
consin case held that judgment at law was a prerequisite to a pro- 
ceeding in equity under the Act.**° A bill in equity in Arizona 
to avoid a transfer and to enjoin an alienation, in aid of a 
proceeding at law, was, on the authority of an old local de- 
cision, held demurrable for lack of prayer for judgment on the 
debt in equity.*** Disposition of the case without any considera- 
tion of the effect of the Act seems clearly erroneous. 

In New Jersey, where the practice of having separate courts of 
law and of equity has survived, the constitution prohibits the use 


of courts of equity for the purpose of establishing money judg- 
ments. Accordingly, the Act has been held unconstitutional in- 
sofar as it provides for setting aside transfers at the suit of a 
creditor who has not reduced his claim to judgment.’** This re- 





livered only two years after Morse v. Roach by substantially the same court. 
Comstock v. Horton, 235 Mich. 282, 286, 290, 209 N. W. 179, 180, 181-82 (1926). 
The form of the petition in equity does not appear. The opinion relied upon old 
cases, particularly one decided in 1897. The transfer in the Comstock case was 
made before the Act, as appears from the report of a later appeal, where the 
plaintiff, having gone through the necessary rigamarole, finally obtained tardy satis- 
faction. King v. Comstock, 245 Mich. 156, 222 N. W. 74 (1928). 

178 Oakford Realty Co. v. Boarman, 156 Md. 65, 143 Atl. 644 (1928) (citing 
the Act). 

179 Cf. the language of Cardozo, J., p. 438, supra. 

180 Lipman v. Manger, 185 Wis. 63, 200 N. W. 663 (1924). 

181 Hookway v. Hammons, 34 Ariz. 23, 267 Pac. 415 (1928) (Act not cited, 
transfer after Act). 

182 Gross v. Pennsylvania Mtg. & Loan Co., 104 N. J. Eq. 439, 146 Atl. 328 
(1929), aff'g 101 N. J. Eq. 51, 137 Atl. 89 (1927). Contra: Kessler v. Smith, 2 
N. J. Misc. 1119, 128 Atl. 598 (1924) semble. Thus when a surety sought to at- 
tack a fraudulent conveyance by his principal without obtaining a judgment, it was 
held that he could proceed only upon the theory of exoneration. Greenberg v. 
Leff, 104 N. J. Eq. 502, 146 Atl. 196 (1929). 

There seems to be an exception in favor of a creditor of a decedent whose claim 
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sult is inescapable at present, whatever may be the ultimate de- 
sirability of state constitutional provisions which obstruct proce- 
dural reform and however clearly the advantages of the procedure 
specified in the Act may appear.*** 

As a matter of theoretical analysis, however, it might have been 
preferable to construe the statute so as not to conflict with the 
New Jersey Constitution. Although the Act provides that it shall 
be interpreted so as to effectuate its general purpose to make uni- 
form the law of the states enacting it, it is fundamental that a 
statute shall be construed to be constitutional if possible. While 
conceding that attaching to language something other than its 
simplest and ordinary signification involves danger of enforcing 
a statute which the legislature never enacted, an interpretation 
may be predicated upon the fact that the Act does not purport to 
specify details of local procedure. The statute says that a credi- 
tor whose claim has not matured may proceed in a court of com- 
petent jurisdiction to set aside the conveyance. But if the state 
has provided no such court, this provision must remain inopera- 
tive until, by constitutional amendment, some court becomes 
competent. The suggested construction would simplify the proc- 
ess of bringing New Jersey in line with other states if current 
agitation to abolish the dual system of courts should prevail, for 
any question of the need of reénacting a statute unconstitutional 
when passed would be avoided. 

Levy at law. A creditor’s remedy at law by way of execution, 
under section 9(1)b, has caused little difficulty. A denial of such 
right at law has been held erroneous *** and injunctions against 





is admitted by the administrator. Such a creditor gets a lien by proceeding under 
§ 81 of the Orphans’ Court Act, N. J. Comp. Strat. (1910) p. 3838, which may dis- 
pense with both judgment and admission. See Axt v. 61 Lincoln Park, Inc., 155 
Atl. 537 (N. J. Ch. 1931) ; South Camden Trust Co. v. Black, 110 N. J. Eq. 97, 
159 Atl. 155 (1932). Where judgment at law is obtained, no constitutional bar 
prevents the Act from dispensing with the prerequisite of a lien. United Stores 
Realty Corp. v. Asea, 102 N. J. Eq. 600, 142 Atl. 38 (1928); Fisovitz v. Cordosco 
Const. Co., 102 N. J. Eq. 354, 140 Atl. 573 (1928). Preliminary injunctions are 
permissible on general principles. Levitzky v. Wirzes, 109 N. J. Eq. 25, 156 Atl. 272 
(1931). 

183 See the leading New York and Pennsylvania cases discussed above and the 
illuminating comment in Glenn, The Uniform Fraudulent Conveyance Act; Rights 
of Creditor Without Judgment (1930) 30 Cot. L. REv. 202. 

184 Conemaugh Iron Works Co. v. Delano Coal Co., 298 Pa. 182, 148 Atl. 94 


(1929). 
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proceeding under it denied **° or dissolved.*** The question has 
arisen whether the Act is consistent with proceeding by garnish- 
ment to avoid a fraudulent conveyance, and has been soundly an- 
swered in the affirmative.**’ But since nothing in the Act requires 
the abandonment of local safeguards surrounding attachment on 
mesne process, actual fraud may be a prerequisite to such an 
attachment.*** 

Receivers. A Maryland case emphasizes that the Uniform 
Act does not deprive any court of discretion in the exercise of the 
extraordinary remedies of injunction and receivership.*** A de- 
murrer to a bill attacking a fraudulent conveyance was overruled 
and an injunction issued against the transfer of property, although 
the prayer for a receiver was found inadequate in view of an es- 
tablished policy against receivership merely quia timet. A later 
decision definitely indicates that a receiver will be appointed upon 
adequate showing of need.” A Minnesota decree denied a re- 
ceiver on the ground that the plaintiff’s other remedies were am- 
ple under section 9.‘°* Two cases in the New York Appellate 
Division have ignored the Act in this connection.**? A New Jersey 
decision which cited the Act on other points deemed it unnecessary 
as authority for the appointment of a receiver.’®* 

Money judgment against transferee. In a New York case of 





185 Rotkowitz v. Sohn, 136 Misc. 265, 239 N. Y. Supp. 639 (1930) ; Sauber v. 
Nouskajian, 286 Pa. 449, 133 Atl. 642 (1926). The Pennsylvania opinion states 
obiter that where the creditor proceeds both at law and equity, the defendant might 
get a stay of execution at law or an order in equity putting the creditor to his 
election. Quillen v. Gibson, 13 Pa. D. & C. 446 (1929), held that tenants by the 
entirety could not “strike off” by summary process a levy by creditors of the 
husband. 

186 Doland v. Burns Lumber Co., 156 Minn. 238, 194 N. W. 636 (1923) (citing 
§9 as declaratory); Magilavy v. Fekete, 251 Mich. 518, 232 N. W. 205 (1930) 
(Act not cited). 

187 Citizens’ State Bank v. Carda, 47 S. D. 29, 195 N. W. 828 (1923) (citing 
§§ 9, 14). 188 Peoples State Bank v. Karlen, 44 S. D. 82, 182 N. W. 531 (1921). 

189 Lipskey v. Voloshen, 155 Md. 139, 144, 141 Atl. 402, 408 (1928). 

190 Atlantic Lumber Corp. v. Waxman, 159 Atl. 593 (Md. 1932). 

191 Healy-Owen-Hartzell Co. v. Montevideo F. & M. Co., 170 Minn. 290, 212 
N. W. 455 (1927). 

192 Newton v. Otselic Valley Nat. Bank, 224 App. Div. 527, 231 N. Y. Supp. 
526 (1928) (denying injunction and receiver to creditor with unmatured claim) ; 
Shultz v. Shultz, 228 App. Div. 840, 240 N. Y. Supp. 541 (1930) (appointing re- 
ceiver on authority of another statute). 

193 Ulicsnick v. Dalrymple, 103 N. J. Eq. 407, 143 Atl. 920 (1928), aff’g 102 
N. J. Eq. 136, 140 Atl. 19 (1928). 
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“ bulk sale ” with intent to hinder, delay, and defraud creditors, 
a money judgment was recovered against the transferee where 
restoration of the status guo ante was impossible;*** but, appar- 
ently, the judgment was based on a provision of the local Bulk 
Sales Act charging the transferee with the responsibility of a re- 
ceiver.’°° This suggests the question whether a similar remedy is 
open under the Fraudulent Conveyance Act if no other remedy 
is adequate. 

On general equitable principles, have not the creditors of the 
grantor an equity in the property in the hands of the fraudulent 
grantee? And if he dissipates the property, cannot they hold him 
accountable? And if so, is the operation of such a principle pre- 
cluded by section 9 of the Uniform Act which specifies the two 
usual remedies of creditors, or admitted under section 11 as a case 
not provided for in the Act? A possible construction is that the 
maxim expressio unius, exclusio alterius applies to section 9. But 
a preferable construction is that the creditor’s right to avoid, like 
an equity of rescission in a defrauded transferor, carries with 
it a remedy against the transferee on a theory of constructive 
trust. The New York Appellate Division has granted the relief 
in question without adverting to the possible restrictive effect of 
section 9.'*° 

Equitable attachment. In one aspect the application of the 
Act has been questionably extended. The definitions of “ assets ” 
and “ conveyances ”’ in section 1 of the Act, taken in conjunction 
with section 9(1)b and with a definition of personal property in 
the New York General Construction Law, have been held to make 
equitable assets subject to attachment.’*’ Such incidental points 
of local procedure as the scope of attachment seem outside the 
domain of the Act.’** However, the term “ attach” should be 
broad enough to cover sequestration in equity in accordance with 
established procedure.’® ' 





194 Lowendahl v. Van Bokkelen, Inc., 139 Misc. 857, 248 N. Y. Supp. 553 (1931). 

195 N. Y. Pers. Prop. Law (1909) § 44(3). 

196 Halsey v. Winant, 233 App. Div. 103, 251 N. Y. Supp. 81 (1931), rev’d on 
other grounds. See p. 411, supra. 

197 Farlee v. Farlee, 134 Misc. 275, 235 N. Y. Supp. 239 (1929). 

198 Webster & Atlas Nat. Bank v. George A. Fuller & Sons Co., 155 Atl. 697 
(N. H. 1931). 

199 Cf. Nye Odorless Incinerator Corp. v. Nye Odorless Crematory Co., 156 Atl. 
176 (Del. 1931) ; In re Safady Bros., 228 Fed. 538 (W. D. Wis. 1915) (broad in- 
struction of “ attach” in Uniform Partnership Act). 
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Retrospective application of the Act. American Surety Co. v. 
Conner is clear-cut authority for the application of the procedural 
provisions of the Act in cases involving antecedent transfers.” 
The contrast between procedure and substance was sharply 
drawn; notwithstanding that it applied retrospectively the statu- 
tory elimination of the requirement of judgment at law, the court 
refused to apply the test of fair consideration defined in the 
Act, and referred to the common-law standard of sufficient con- 
sideration existing previous to the Act.” A similar principle 
was applied in Michigan with reference to a local rule of evi- 
dence.**? A Minnesota dictum to the effect that the Uniform 
Act was not operative, even in its procedural aspects, in a case 
involving an antecedent transfer is not entitled to serious 
consideration.” 

Federal equity practice. Federal equity practice is uniform 
according to its own standards without reference to local proce- 
dure. Consequently, the federal courts sitting in equity still fol- 
low the old rule that the creditor must first establish his claim at 
law and pay no attention to the Uniform Act on this point.** 
This situation, of course, forcibly suggests the desirability of ac- 
companying uniform legislation with codrdinated federal legisla- 
tion. The federal machinery, so potent for uniformity, is here 





200 See p. 438, supra. 

201 See 251 N. Y. at 11, 156 N. E. at 787. For another retrospective application 
of the Act to procedure in New York, see p. 423, supra. In Wilson v. McCarroll, 
80 N. H. 580, 120 Atl. 86 (1923) (transfer before Act, bill filed after Act), a 
mesne attachment was held sufficient to support a bill under preéxisting laws. A 
complaint, dismissed for indefiniteness, alleged transfers to have been made “ at vari- 
ous times . . . after” 1915. The court assumed the applicability of the definition of 
a creditor in the Act. Herring-Curtiss Co. v. Curtiss, 140 Misc. 857, 252 N. Y. 
Supp. 106 (1931). Upon a due allegation of a transfer antedating the Act, the 
class of persons competent to attack would seem to be a matter of substance to be 
determined by the law at the time of the transfer. 

202 See p. 423, supra. Ritter v. Seestedt, 212 Mich. 208, 180 N. W. 412 (1920) 
(transfer 1916). 

203 See Humphrey v. McCleary, 159 Minn. 535, 198 N. W. 132 (1924). 

204 Empire Lighting Fixture Co. v. Practical Lighting Fixture Co., 20 F.(2d) 
295 (C. C. A. 2d, 1927) (New York law misapprehended) ; Harrison v. Triplex Gold 
Mines, 33 F.(2d) 667 (C. C. A. 1st, 1929) ; Ozan Lumber Co. v. Davis Sewing Mach. 
Co., 284 Fed. 161 (D. Del. 1922), aff'd, 292 Fed. 135 (C. C. A. 3d, 1923) ; cf. Braun 
v. American, Laundry Mach. Co., 56 F.(2d) 197 (S. D. N. Y. 1932) (Fraudulent 
Conveyance Act cited passim); Frawley v. Chakos, 36 F.(2d) 373 (W. D. Wis. 
1929) (misstatement of state law; only nineteenth century cases cited). 
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used to supply uniform diversity between the dual systems of 
tribunals in the same territory.’ 


XI. APPLICATION OF THE ACT IN THE SEVERAL JURISDICTIONS 


New Jersey. The history of the Act in this state is particu- 
larly interesting. The decisions are numerous both before and 
after the Act, and in several important respects, the old law was 
distinctly contrary to that announced in the Act. New Jersey was 
one of the first states to adopt the Act, but it was only cited in a 
single published opinion of a lower court for the nine years next 
ensuing.*°* The heedlessness of the bar thus appears in bold re- 
lief. Of course, various cases were decided consistently with the 
Act without citing it, but the old rules inconsistent with the Act 
died very hard. Since 1927, however, it has been cited in sixteen 
cases and the strong position taken *” indicates that a definite step 
has been made toward bringing the law of New Jersey in line with 
the prevailing views. The Act is not only promoting uniformity, 
but also positive improvement in the convenience and wisdom of 


the rules applied. The broad application of the old rule that any 
transfer by an indebted person was conclusively fraudulent as 
to creditors produced a narrow restriction of the concept of a 
creditor. Extreme doctrines leading to the distortion of other 
legal concepts in order to render them tolerable should be abol- 
ished.*** The peculiar constitutional provision in New Jersey 





205 In Cobb v. Interstate Mtg. Corp., 20 F.(2d) 786 (C. C. A. 4th, 1927), the 
plaintiff went directly into equity as a third party beneficiary of a promise without 
remedy at law. The opinion apparently erred in assuming that the substantive law 
of fraudulent conveyances is a matter of “ general jurisprudence” which is to be 
determined primarily by reference to federal cases. 

206 (1919-1927). Kessler v. Smith, 2 N. J. Misc. 1119, 128 Atl. 598 (1924). 
During 1927 it was cited once and misapplied in the Circuit Court of Appeals con- 
struing New Jersey law. See note 44, supra. 

207 See pp. 408, 409, supra. 

208 As matters now stand in New Jersey, it would appear that there is only 
one vice chancellor who has not been educated by the combined efforts of the 
legislature and the Court of Errors and Appeals. A reading of his opinions would 
indicate a highly diversified capacity for error enriched by such an imperturbable 
fidelity to Reade v. Livingston, p. 407, supra, and Severs v. Dodson, p. 408, supra, 
that “ faith unfaithful kept him falsely true”. See Tennyson, IpyLLs oF THE KING, 
Launcelot and Elaine; Geller v, Johnsen, 95 N. J. Eq. 516, 123 Atl. 725 (1924); 
Radoniewicz v. Lazarowicz, 99 N. J. Eq. 157, 132 Atl. 853 (1926); Babirecki v. 
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which prevents the employment of expeditious equitable remedies 
illustrates the obstacles that are occasionally to be expected in ex- 
tending the application of the principle of uniform legislation over 
the ramifications of state constitutional law. 

Pennsylvania. After delivering one opinion *°® which might 
have been modified if the Act had been cited by counsel,”*® the 
supreme court has been careful to notice the statute and call it 
to the attention of the inferior courts. The improvement involved 
in permitting a prompt avoidance of a conveyance by simple pro- 
cedure recognized in South Central Bldg. & Loan Ass’n v. 
Milani, as well as the abrogation of the old Pennsylvania rule 
which cast a heavy burden upon a subsequent creditor,’ are the 
outstanding features in this jurisdiction. Here also the Act has 
tended both toward uniformity and improvement of the law. 
The suffering in the process of adaptation that appears in New 
Jersey seems to be absent. 

New York. The statute did not go into force in New York 
until April, 1925, and only a few cases which might be governed 
by the Act have come before the Court of Appeals. However, by 
unequivocally establishing that the Uniform Act dispenses with 
judgment at law as a prerequisite to proceedings to avoid a con- 
veyance, the court has shown that it would lead in fostering uni- 
formity. But some of the lower courts have been too slow to 





Virgil, 96 N. J. Eq. 216, 124 Atl. 454 (1924), rev’d, 97 N. J. Eq. 315, 127 Atl. 594 
(1925); First Nat. Bank of Belleville v. Merrick, 103 N. J. Eq. 63, 142 Atl. 243 
(1928) ; Williamson v. Bender, 1o5 N. J. Eq. 363, 147 Atl. 858 (1929), aff'd, 107 N. 
J. Eq. 466, 153 Atl. 376 (1931) ; Unger v. Mayer, 1o5 N. J. Eq. 253, 147 Atl. 509 
(1929), aff'd, 107 N. J. Eq. 185, 151 Atl. 907 (1930) ; unpublished opinion discussed 
and reversed in Trust Company of Orange v. Garfinkel, 107 N. J. Eq. 20, 151 Atl. 
858 (1930); Kaplan v. Heiles, 107 N. J. Eq. 443, 152 Atl. 855 (1931). A series of 
misstatements of the law have sometimes cancelled one another and led to the cor- 
rect result, notably in Conway v. Raphel, ror N. J. Eq. 495, 138 Atl. 691 (1927), 
aff'd, 102 N. J. Eq. 531, 141 Atl. 804 (1928). See p. 408, supra. One opinion at 
least involves correct statements of law as well as the result required by the Act. 
Ulicsnik v. Dalrymple, 102 N. J. Eq. 136, 140 Atl. 19 (1928), aff'd, 103 N. J. Eq. 
407, 143 Atl. 920 (1928). 

209 Brackin v. Welton Eng. Co., 283 Pa. 91, 98, 128 Atl. 818, 820 (1925) (broad 
language about the limitations of equity jurisdiction, though not a fraudulent con- 
veyance case). 

210 See American Trust Co. v. Kaufman, 287 Pa. 461, 465-66, 135 Atl. 210, 212 
(1926). 

211 See p. 439, supra. 

212 See p. 430, supra. 
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become aware of the Act, although the record compares favorably 
with that of New Jersey in this respect.”* Yet various cases 
properly governed by the Act have been correctly decided without 
citing it. Ignoring the Act has so far produced little patent error. 

Minnesota. The legislature had the wisdom to forestall tedi- 
ous arguments of implied repeal by expressly saving certain stat- 
utes, but it inadvertently raised an arguable question concerning 
the continuance of a chattel mortgage act.*** The supreme court 
has taken the lead in establishing that, under the Act, a grantee 
actually fraudulent may have no reimbursement for his advances; 
on the other hand, it has made a clearly erroneous construction of 
section 3 in holding an executory promise to be a fair considera- 
tion.”*> Dicta disregarding the operation of the Act with reference 
to subsequent creditors **° and with reference to applying proce- 
dural aspects of the Act to antecedent transfers *’ will doubt- 
less not be misleading. The use of presumptions in considering 





213 Any summary statement of this sort is difficult to defend. It must suffice 
to say that a careful examination of all the cases digested or indexed in the reports 
under the heading of fraudulent conveyances, as well as reference to Shepard’s 
citator down to November, 1932, discloses 43 cases in New York and 35 in 
New Jersey which seemed to call for a consideration or application of the Act. In 
New York the Act was ignored in 14 of these cases and considered in 29 while the 
preponderance was reversed in New Jersey, due notice being taken of the Act in 
only 17 cases, while it was erroneously or questionably ignored 18 times. In both 
states a marked improvement is noticeable, the percentage of due attention to the 
Act in New Jersey rising from 124% in opinions prior to January 1, 1928 (1 of 8) 
to 59% (16 of 27) in subsequent opinions. In New York, the Conner case marked 
the turning point in 1929 and the percentage rose from 44% (8 out of 18) in prior 
opinions to 84% (21 of 25) in 1929 and subsequent years. From this estimate of 
all the cases decided subsequent to the Act have been excluded those which in- 
volved prior transfers and which did not present occasion for recognizing a change 
of procedure. In a few cases where the applicable law would depend on the date 
of the transfer, it was impossible to determine such dates from the opinion, and 
such opinions have been here classed as defective. The estimate also excludes cases 
ignoring the Act but turning so exclusively on facts that the applicable law was im- 
material, unless superseded law materially inconsistent with the Act was affirma- 
tively stated. Cases involving only matters not provided for in the Act such as 
Bulk Sales have also been excluded. 

214 See Glasser v. O’Brien, 172 Minn. 355, 215 N. W. 517 (1927); note 9, supra. 

215 Schlecht v. Schlecht, 168 Minn. 168, 209 N. W. 883 (1926) (part of transfers 
after Act). 

216 Cf, Schumacher v. Streich, 168 Minn. 497, 210 N. W. 634 (1926) (transfer 
after Act). 

217 Cf. Humphrey v. McCleary, 159 Minn. 535, 198 N. W. 132 (1924). 
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transfers between husband and wife involves questions which have 
already been discussed in connection with decisions elsewhere.*** 
On the whole, despite some error, the record in Minnesota is 
encouraging. At least the Act has seldom been ignored. 

South Dakota. The record here is also moderately satisfac- 
' tory because the court has refused only a small proportion of its 
opportunities to apply the Act. Little contribution has been 
made to the development of the law except a decision that the 
Act does not preclude a proceeding by garnishment to avoid a 
fraudulent conveyance.”*® Some refinements as to burden of 
proof with respect to transfers between husband and wife are 
not altogether satisfactory;**° a bad case of a conveyance sub- 
stantially in consideration of future support has been upheld; 
but the most flagrantly erroneous decision has been in the federal 
court.”** 

Maryland. The apparently adequate, express saving clause in- 
serted in the Uniform Act has doubtless considerably facilitated 
the task of the bench and bar;**’ and the continuance of a statute 
expressly providing for composing an issue in chancery to be sent 
to law has been helpful. But a holding that a creditor having 
judgment must excuse the failure to issue execution to show inade- 
quacy of the remedy at law ** indicates a needless adherence to 
local trivialities on points of procedure which the Act has covered. 
Uniformity has given way to the policy of having separate stat- 
utes applicable to fraudulent conveyances between spouses, 
though the results so far apparent in the reports are generally 
consistent with the Act. Although the opinions on fraudulent 
conveyances are not free from incorrect statements or obsolete 
material,”** Maryland does not appear to be among the jurisdic- 
tions where the development under the Act has been negligible or 
positively discouraging. 








218 See pp. 426-29, supra. 

219 Citizens’ State Bank v. Carda, 47 S. D. 29, 195 N. W. 828 (1923). 

220 See p. 427, supra. 

221 Folsom v. Seapy, 10 F.(2d) 322 (C. C. A. 8th, 1925) (§ 3 quoted and grossly 
misapplied). 222 Mp. Ann. Cope (Bagby, 1924) art. 39B, § 14. 

228 Oakford Realty Co. v. Boarman, 156 Md. 65, 143 Atl. 644 (1928) (transfer 
after Act, Act cited). 

224 Wareheim v. Bayliss, 149 Md. 103, 131 Atl. 27 (1925) (Act not cited) ; Oak- 
ford Realty Co. v. Boarman, 156 Md. 65, 143 Atl. 644 (1928) (Act cited, right of 
subsequent creditors misstated). 
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Massachusetts. The record in Massachusetts is a negative one. 
The Act went into effect July 1, 1924, but most of the decisions 
since that date have involved earlier transfers. In two of the 
eight cases citing the Act, the statutory language was more or less 
misapplied.*”° A third denied a contingent creditor protection on 
the authority of nineteenth century cases without adequate dis- 
cussion.”*° A fourth decision is open to harsh criticism on general 
principles.*** Another used the Act properly enough as a super- 
fluous makeweight in a clear case.”** The other three involved 
substantially nothing but controversies of fact.*® Although the 
Uniform Act adheres more closely to the preéxisting Massachu- 
setts law than to the law of several other jurisdictions considered, 
it remains to be seen whether the court will apply and construe 
the Act so as to carry out the policy of uniformity. Cases in direct 
conflict with the policy of the Act are not wanting. In one case 
the court said, “ It is well settled in this Commonwealth that a 
voluntary conveyance, ‘ made on the meritorious consideration of 
blood, or affection . . . is not, as a matter of law, fraudulent and 
void as to existing creditors’. . . .” **° Of course, the Act would 
require the further element of insolvency, but meritorious con- 
sideration would manifestly be as ineffectual as no consideration. 

Michigan. ‘The Uniform Act has been of small importance in 
this jurisdiction. Of the two cases citing it during the first decade, 
one decided that a tort creditor is qualified to attack; although a 
casual reference to the Act was made, chief reliance was appar- 
ently placed on the preéxisting law.*** The other gave effect to 





225 Harris v. Flynn, 272 Mass. 8, 171 N. E. 730 (1930); Oshry v. Haddad, 265 
Mass. 199, 164 N. E. 69 (1928). 

226 Victor v. Levine, 267 Mass. 442, 166 N. E. 765 (1929). 

227 Proctor v. MacClaskey, 179 N. E. 600 (Mass. 1932). For discussion of other 
doubtful decisions, see p. 432, supra. 

228 Powers v. Heggie, 268 Mass. 233, 167 N. E. 314 (1929). 

229 American Realty Co. v. Spack, 181 N. E. 753 (Mass. 1932) (actual fraud) ; 
Dondis v. Lash, 178 N. E. 624 (Mass. 1931) (actual fraud); Shay v. Gagne, 275 
Mass. 386, 176 N. E. 200 (1931) (mortgage to protect indorser for accommodation 
of mortgagor and to enable mortgagee “to protect the mortgagor and carry him 
along ”; finding below of good faith held not “ necessarily wrong”). 

230 Miller v. Sartori, 262 Mass. 211, 213, 159 N. E. 525 (1928); cf. Marble v. 
Bloom, 262 Mass. 191, 159 N. E. 735 (1928) (transfer before Act, trivial considera- 
tion held sufficient) ; Knowlton v. Fourth-Atlantic Nat. Bank, 264 Mass. 181, 162 
N. E. 356 (1928) ; Mascari v. Mascari, 255 Mass. 92, 151 N. E. 77 (1926). 

231 Dutcher v. Van Duine, 242 Mich. 477, 219 N. W. 651 (1928). 
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the provision of section 9 permitting a transfer to be avoided with- 
out judgment at law, with the encouraging statement that the 
provision eliminated what had formerly been a troublesome ques- 
tion of local procedure.*** However, instead of the atmosphere in 
Michigan being cleared by the Uniform Act, an older statute 
seems to have been allowed practically to exclude the Act from 
the field. An evidential presumption has filled the stage, and the 
court has apparently been satisfied to rely upon undisclosed prem- 
ises concerning the substance of the law.*** More recently the 
Act has been cited three times. One case might have raised inter- 
esting questions concerning the retrospective action of the statute, 
but the counsel endeavoring to avoid the Act raised only frivolous 
points.*** In the second case, the court cited and seriously mis- 
stated section 3, without, however, being led to the wrong con- 
clusion of a clear case.”° The third case, a comparatively 
intelligent application of the Act, led to an utterly untenable 
dissent, and the majority did not notice the chief difficulty in 
the case.”*° 

Wisconsin. 'The Act has not done much good in Wisconsin. It 
has been several times applied, but generally more or less errone- 
ously,”*? and the prevalence of error is not avoided in the cases 
which do not cite the Act.?** 

Tennessee. The Act has been cited ten times in Ten- 
nessee without conspicuous developments. The right of a tort 
creditor to enjoin a transfer by the fraudulent grantee has been 
affirmed,’*? and the importance of solvency as a basis for a valid 





232 Morse v. Roach, 229 Mich. 538, 201 N. W. 471 (1924). 

233 See pp. 423-24, supra. 

234 Boehmer v. Herling, 248 Mich. 380, 227 N. W. 755 (1929). 

285 Detroit & Sec. Trust Co. v. Gitre, 254 Mich. 66, 235 N. W. 884 (1931). 

236 Hartford Accident & Indemnity Co. v. Jirasek, 254 Mich. 131, 235 N. W. 
836 (1931) ; see Pp. 433-34, Supra. 

237 Share v. Trickle, 183 Wis. 1, 197 N. W. 329 (1924) (failure to examine good 
faith of grantee); Farmers Ex. Bank v. Oneida Motor Truck Co., 202 Wis. 266, 
232 N. W. 536 (1930) (misstatement and misapplication of fair consideration) ; 
Pauly v. Schultz, 199 Wis. 107, 225 N. W. 745 (1929) (protecting mortgagee proba- 
bly colluding in actual fraud). 

238 Lipman v. Manger, 185 Wis. 63, 200 N. W. 663 (1924) (judgment at law 
said to be necessary) ; Jandl v. Guziekiewicz, 195 Wis. 258, 218 N. W. 593 (1928) 
(equity positively aiding fraudulent grantee). 

289 Oliphant v. Moore, 155 Tenn. 359, 293 S. W. 541 (1926); James v. Joseph, 
156 Tenn. 417, 1 S. W.(2d) 1017 (1928). 
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voluntary conveyance duly noted.**° Section 9 has been intelli- 
gently applied to a case of bona fide purchase for less than a fair 
consideration,” and a case of questionable faith on the part of a 
purchaser analyzed with exceptional care.*** A failure to observe 
the exclusion of executory promises as fair consideration led to a 
correct result on other grounds.*** But an elaborate opinion on a 
corporate reorganization is defective for lack of adequate com- 
parison of values,*** and the Act was ignored or considered inap- 
plicable in a case where it would have simplified considerably the 
argument of a foreign judgment creditor who brought a bill to 
reach Tennessee realty.”*° 

Other jurisdictions. The Act has been cited twice in Dela- 
ware **° and once in Arizona **’ without noteworthy develop- 
ments. At least three opportunities for employing or considering 
it have been overlooked in the latter state.** Nevada, New 
Hampshire, Utah, and Wyoming have yielded no cases under 
the Uniform Act.” 





240 Wilson v. Wilson, 151 Tenn. 486, 495, 267 S. W. 364, 366 (1924). 

241 Bank of Blount County v. Dunn, 10 Tenn. App. 95 (1929). 

242 First Nat. Bank of Centreville v. Wilkins, 11 Tenn. App. 9 (1929). From 
the limited number of opinions available the work of this intermediate court in 
this field compares favorably with that of the supreme court, but a garbled version 
of the Act, perhaps chargeable only to a proofreader, appears in Testerman v. Hart, 
12 Tenn. App. 494 (1930). 

248 Citizens Bank & Trust Co. v. White, 12 Tenn. App. 583 (1931). 

244 Hicks v. Whiting, 149 Tenn. 411, 258 S. W. 784 (1923). 

245 Anderson v. Stribling, 160 Tenn. 453, 26 S. W.(2d) 131 (1929). 

246 Richards v. Jones, 142 Atl. 832 (Del. Ch. 1928); see note 121, supra; Nye 
Odorless Incinerator Corp. v. Nye Odorless Crematory Co., 156 Atl: 176 (Del. 
1931). A grantor actually fraudulent was denied recovery of his property con- 
veyed in 1912 in Rentoul v. Sweeney, 15 Del. Ch. 302, 137 Atl. 74 (1927). A re- 
cording act such as that in Delaware which protects subsequent but not prior 
creditors (In re Hitchens Estate, 12 Del. Ch, 417, 109 Atl. 574 (1920)) would doubt- 
less be held to be outside the scope of the Fraudulent Conveyance Act. 

247 Ollason v. Glasscock, 26 Ariz. 193, 224 Pac. 284 (1924). 

248 Hookway v. Hammons, 34 Ariz. 23, 267 Pac. 415 (1928) ; Williams v. Ear- 
hart, 34 Ariz. 565, 273 Pac. 728 (1929); Molina v. Bennett, 37 Ariz. 70, 289 Pac. 
512 (1930). At least six other cases where the Act was not needed confirm the 
impression that the law of fraudulent conveyances in this jurisdiction is not in a 
satisfactory state. 

249 Cf. Billis v. Belis, 152 Atl. 917 (N. H. 1931) ; Geary v. Cain, 9 Pac.(2d) 396 
(Utah 1932) ; State Bank v. Mortensen, 66 Utah 290, 241 Pac. 1055 (1925). 
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XII. ConcLusIon 


Judging by the experience in New Jersey and New York, which 
is the most extensive, the record may improve radically with a 
lapse of time. There is scant evidence of local diversities surviv- 
ing in defiance of the Act by reason of any ingrained local judi- 
cial policy. It may be fairly inferred, also, that in the jurisdic- 
tions where the volume of litigation is insufficient to develop 
adequate appellate court law, the statute has been helpful in 
affording a ready statement of controlling principles immediately 
available either at nisi prius or in office practice. However, the 
frequent failure to apply the Act in the appellate courts must be 
attributed primarily to the ignorance or neglect of counsel. Since 
lawyers are naturally ‘apt to make a more careful investigation of 
the law applicable to cases reaching appellate courts than to mat- 
ters less thoroughly litigated, there is little reason to suppose that 
a more satisfactory picture of the application of the Act would 
be obtained by reference to sources not obtainable in a law library. 
The Act becomes more readily available to the lawyer in everyday 
practice after it has been in force long enough to be generally 
embodied in compiled statutes.” The increased attention paid to 
it in recent years by the courts in New York and New Jersey, 
as well as the fairly consistent reference to it in Pennsylvania, 
Minnesota, South Dakota, and Tennessee, presents strong reason 
to believe that the Act may eventually, in fair measure, do its 
share in justifying the elaborate machinery and great effort in- 
volved in its formulation and promulgation.*™ 


James Angell McLaughlin. 


Harvarp Law ScHOooL. 





250 Many lawyers may often omit inspecting tables of session acts to find 
possible new legislation. The inadequacy of tables and indices frequently affords 
fair excuse. Many matters do not justify charging the client with the time involved 
in generally fruitless searches. 

251 With reference to consistent application of the Act and of sound principles 
of fraudulent conveyance law not excluded by the Act, considering only the present 
situation in states where conditions have improved, and eliminating states where in- 
sufficient cases are reported to form a basis of judgment, the jurisdictions may be 
ranked in approximately the following order: Pennsylvania, New York, New Jersey, 
Minnesota, South Dakota, Tennessee, Maryland, Massachusetts, Michigan, Arizona, 
Wisconsin. There is comparatively little to choose between the states in the middle 
of the list from Minnesota to Maryland inclusive. 
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THE RELATION OF CRIMINAL STATUTES TO 
TORT LIABILITY 


Poe theme of this paper is that not every infraction of the 
criminal law should constitute negligence, nor, on the other 
hand, should the valuable procedure which results from the use of 
the doctrine of negligence per se be entirely abandoned because it 
is unsuitable for some cases. If the decisions of courts in tort cases 
are to be best calculated to serve the needs of society, the judge 
should rule that the defendant’s criminal conduct constitutes negli- 
gence in some cases, while in other cases a different course should 
be followed. This paper is an attempt to point out the necessity 
for modifying the traditional statement of the doctrine of neg- 
ligence per se, and to indicate corollaries which will aid judges 
in reaching desirable decisions when there is an attempt to predi- 
cate civil liability on criminal conduct. 


THE TRIAL PRocEss — JUDGING THE FAULT ISSUE 


The typical negligence case is tried before a judge and a jury. 
When the presentation of evidence is completed, the case is decided 
by the judge without the aid of the jury or is submitted to the jury 
for a verdict subject to the judge’s instructions. The issue of 
negligence (the fault issue) is decided by one or the other of these 
tribunals. 

Logical analysis of the fault issue discloses that it is a dual 
problem. For the decision of the issue it is necessary first to de- 
termine the facts of the defendant’s conduct, and secondly to 
decide whether this conduct was justifiable or should be con- 
demned.* If the negligence issue is finally determined by a ruling 





1 Psychologically, the case may be different. It is fashionable to suppose that 
the human animal does not think in terms of major and minor premises, and that 
such premises are only the stated results of thinking that has been done by a dif- 
ferent process. The writer is in sympathy with this fashion. But there is a differ- 
ence between random day dreaming and constructive thought, which seems to 
consist in the absence or presence of a logical ideal (conscious or subconscious). 
While it is not submitted that judges and juries decide cases by a mental process 
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on a motion for a nonsuit, directed verdict, or the like, the judge 
decides both of these sub-issues. And if the case goes to the jury, 
it has the function, not only of finding the facts of the defendant’s 
behavior, but also of pronouncing a value judgment in deciding 
whether or not the defendant has acted as a reasonably prudent 
man would act in similar circumstances. 

The reasonably-prudent-man instruction seems well designed to 
put jurymen in the proper, objective frame of mind, and to inform 
them that they are to decide the negligence issue. But it does 
no more; it does not aid the jury in making its judgment. The 
instruction means at most that the jury must formulate an un- 
formulated community standard of conduct and match the de- 
fendant’s acts against it. So, in effect, the judge either decides 
the fault issue himself, or transmits it to the jury raw. 

When Mr. Justice Holmes wrote The Common Law, he prophe- 
sied that the time would come when the jury would never be 
allowed to decide the entire fault issue, and would participate in its 
determination only when the facts of the defendant’s conduct were 
in doubt; that, in such cases, the judge would state a specific stand- 
ard of conduct in his charge, and would instruct the jury that if the 
defendant’s conduct did not conform to that standard, the jury 
should find him guilty of negligence.* Were this the practice, the 
judge would have the function of determining the ethical portion 
of the fault issue, and the jury’s function would be strictly fact 
finding. While the prophecy has not yet come true in general 
negligence practice, something like the procedure which was an- 
ticipated has been used in negligence per se cases. In most Ameri- 
can jurisdictions it has usually been said that the violation of a 
criminal statute * is negligence in itself. The use of this doctrine 
has resulted in a long-standing attempt to break up the negligence 





of strict logic, it is evident that sincere judges and juries do attempt to think about 
the cases they decide, and do have a logical ideal. Thinking is a process of ab- 
straction whereby a situation consisting of an infinity of detail is divided into finite 
problems. 

The negligence issue is traditionally one of these fractions, and the sub-issues 
indicated above are readily recognizable, and probably usually recognized, and so 
guide the thinking (if any is done) in the decision of negligence cases. 

2 See Hotmes, THe Common LAw (1881) 120-29. 

8 In this article the term statute will be used to include ordinance unless other- 
wise indicated. 
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issue into its two component parts. The traditional theory is that 
the predetermined, formulated standard of the legislature is ap- 
plied to the facts of cases. This leaves only the fact-finding 
problem, if the facts are in dispute, to the jury as Holmes would 
have it. On the other hand, the theory dictates a procedure in 
which the function of formulating a standard is not allocated to 
the judge, but to the legislature. In this variation from the theory 
of Mr. Justice Holmes lies the weakness of the doctrine. 

If the procedure which the traditional statement of the doctrine 
seems to dictate is spelled out, it appears that all that survives of 
the fault issue for either the judge or the jury is the determination 
of whether the defendant’s acts constitute a breach of the statute 
in question. If the evidence of criminal conduct on the part of the 
defendant is conclusive, the issue of negligence must be ruled 
against him by the judge. The only situations in which any ques- 
tions are left to the jury are those in which the facts are in doubt. 
And even then the jury is not asked or allowed to make any value 
judgment on the quality of the defendant’s conduct. They are 
charged in effect that if the defendant has committed the crime, 
he must be found guilty of negligence. Most criminal statutes 
specifically define the behavior which constitutes the crime; hence 
the instructions state a formulated standard by which the de- 
fendant’s conduct is judged. Instead of the reasonably-prudent- 
man charge, which requires the jury to concoct a standard as well 
as apply it, the jury is given such charges as: If you find that the 
defendant failed to hitch his horse securely, you are to find that he 
was negligent. The function of the jury becomes historical; they 
determine what has happened; they are not given a value judgment 
problem; they do not determine whether the defendant should 
have acted differently. The application of the instruction to the 
facts automatically determines the ethical portion of the fault 
issue insofar as the jury is concerned.* 

Professor Ezra Thayer, who wrote the classic article on this 
subject,” applauds the use of this procedure. His position is that 
even though a criminal statute discloses no legislative intention 





4 Of course, jurymen through ignorance or perversity may fail to try cases ac- 
cording to the law, but the typical instruction is clear, and the typical juryman 
should be of average intelligence and honesty. 

5 Public Wrong and Private Action (1914) 27 Harv. L. Rev. 317. 
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to create civil liability, the fundamental principles of negligence 
dictate that civil liability should follow the criminal law. Thayer’s 
logic can be boiled down to this: A man who is not reasonably 
prudent is negligent; a reasonably prudent man does not violate 
the criminal law; therefore, if civil courts find for defendants who 
have committed crimes, they find for defendants who have been 
negligent, which is contradictory to the fundamentals of the law 
of negligence, and cannot be tolerated. 

Professor Charles Lowndes attacks this position in his recent, 
well-reasoned article ° on the basis that the determination of the 
standard of conduct to be applied in negligence cases is an inalien- 
able function of the jury unless taken from it by the legislature. 
“The formulation of the social standard of conduct for unin- 
tentional injuries is for the jury, not for the court. If a court 
holds that the violation of a criminal enactment is negligence 
per se, it is simply taking a roundabout route to the conclusion 
that the violation of the statute creates a civil liability ” ‘ when 
in fact the legislature intended no such result. Professor Lowndes 
goes on to state that the proper procedure is that which is followed 
in a sizable minority of American jurisdictions; that is, sending 
the case to the jury with the usual negligence instructions, plus the 
instruction that the violation of a criminal statute is evidence of 
negligence.*® 

Neither of these positions is the law of the United States. Each 
is traditional in the jurisdictions in which it is followed. Courts 
have usually pitted them against each other as logical alternatives, 
and have left themselves nothing to do but draw a choice. The 
writer submits that neither position is adequate when social utility 
is made the basis for determining its merit. 





6 Civil Liability Created by Criminal Legislation (1932) 16 MINN. L. REV. 361. 

7 Id. at 369. 

8 Hanlon v. South Boston Horse R. R., 129 Mass. 310 (1879) ; Riley v. Missouri 
Pac. Ry., 69 Neb. 82, 95 N. W. 20 (1903); Doyon v. Massoline Motor Car Co., 
98 N. J. L. 540, 120 Atl. 204 (1923) ; Knupfle v. Knickerbocker Ice Co., 84 N. Y. 
488 (1881) ; Fluker v. Ziegele Brewing Co., 201 N. Y. 40, 93 N. E. 1112 (1911). See 
also Cook v. Johnston, 58 Mich. 437, 25 N. W. 388 (1885). But cf. Westover v. 
Grand Rapids Ry., 180 Mich. 373, 147 N. W. 630 (1914). 
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NEGLIGENCE PER SE AND LIABILITY WITHOUT FAULT 


“Sound policy lets losses lie where they fall, except where a 
special reason can be shown for interference,” says Holmes.’ 
This does not mean that it is not desirable to repair the fortunes 
of those who have suffered losses. Man’s major efforts have 
always been directed against insecurity. And certainly one of the 
important needs which the law of torts serves is the reparation 
of those injured. ‘‘ Compensatory damages ” (in theory) make 
the injured plaintiff whole — usually a desirable thing, since the 
economic health of society depends on the economic security of 
the individual. But when the court in tort cases adjudges that 
money is to be given to a plaintiff, it also adjudges that it is to 
be taken from a defendant. And the security of defendants is 
usually as important as the security of plaintiffs. Mr. Justice 
Holmes is objecting to repairing one man’s fortunes and undoing 
another without reason for taking money from the latter. It is 
sound policy to compensate plaintiffs who have been injured, but 
if an equally deserving defendant is made to suffer the loss, then 
he is as much in need of reparation as the plaintiff was before the 
loss was shifted. So the reparative function of torts works well 
only when there is a benefit to be derived from taking money from 
the defendant which will offset the harm done by invading his 
economic position. 

One of the many reasons for shifting a loss to a defendant is 
that he has been at fault, that he has done some act which should 
be discouraged. In such cases he is required to repair the damage 
which he has done even though his economic position is impaired. 
For, in this way, it is possible *® that he and others will be taught 
to conduct themselves in the future in such a manner that the 





® THE Common Law 50. 

10 Perhaps the admonitory function of liability based on fault does not and 
cannot procure desirable results. New knowledge in the science of punishment and 
actual checking of the lives of humans may show that the punitive purposes of 
liability based on fault are not translatable into actual results. But the writer is 
not convinced that this is the case. If a technique is ever invented for checking the 
facts and it is proved that liability has no tendency to discourage wrongful acts, 
we shall be ready to admit that liability based on fault is a poor tool and should 
be discarded. 
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community will not be subjected to undue risks.” It is not sug- 
gested that all liabilities without fault are undesirable. Purposes 
other than admonition are often adequate to explain the shift of 
a loss to a defendant. However, liability without fault is support- 
able only when it is explicable; that is, when there is a reason for 
taking money from the defendant as well as a reason for giving 
it to the plaintiff. 

The bulk of criminal legislation is based on ordinary notions of 
blameworthiness. Hence, in most tort cases in which the defend- 
ant’s conduct is proved to have been criminal, it is likely that the 
fault issue will be found against the defendant regardless of the 
procedure followed. Some misdemeanants, however, are not 
guilty of fault in any sense of the word, either because the statute 
violated has not been drafted on a wrongdoing theory, or because 
conduct which would ordinarily be undesirable is innocent in some 
circumstances. But if the doctrine of negligence per se, as tradi- 
tionally stated, is applied without discrimination, defendants who 
violate the criminal law must be held to be negligent even though 
they are not at fault. And there are cases in which no de- 
fensible policy can be found for shifting a loss to a defendant who 
has violated the criminal law, cases in which the defendant is not 
deserving of admonition, nor in a better position to bear or dis- 
tribute the loss than the plaintiff. In such cases the negligence 
per se procedure should not be used. 

This position is supported by some of the authorities. An 
obvious example is the violation, in an emergency, of an ordinance 
which makes it a crime to drive on the left hand side of the street. 
In Burlie v. Stephens ** a driver attempted to avoid a collision 





11 Of course, unsuccessful defendants in negligence per se cases could be pun- 
ished criminally. If the criminal law were one hundred per cent efficient, the ad- 
monitory function of torts would have no scope for operation in negligence per se 
cases. The fact that the defendant had been guilty of a crime, and so would be 
punished in a criminal action, would remove the reason for shifting the loss to him 
in a civil action. However, it is notorious that the criminal law is not particu- 
larly efficient, and liability based on fault is a desirable complement to the criminal 
law if conduct which is unduly risky is to be discouraged. There is a need for 
coéperation between the civil and criminal courts to minimize overpunishment 
which might result if each were to punish the defendant without regard to what 
has been done in the other tribunal. Cf. Morris, Punitive Damages in Tort Cases 
(1931) 44 Harv. L. REv. 1173. 

12 113 Wash. 182, 193 Pac. 684 (1920); see also Wakefield v. Connecticut & 
Pass. R. R., 37 Vt. 330 (1864). 





oo a atk: lloTF h hOUhhlUl Cl ll ke 


ee 


CRIMINAL STATUTES AND TORT LIABILITY 459 


with a child on skates by crossing to the wrong side of the street. 
The evidence tended to show that he was reasonably prudent in 
doing so, but nevertheless he ran over the child. Although the 
state of Washington in which the case arose is ordinarily a negli- 
gence per se jurisdiction, the trial court did not charge the jury 
that the breach of the ordinance constituted negligence. On the 
contrary, it instructed the jury that turning to the left hand side 
of the street in an emergency and to avoid an injury does not con- 
stitute negligence, “‘ even though it constituted a violation of the 
ordinance.” This instruction was approved on appeal.”* 

Taber v. Smith** is another interesting example. The de- 
fendants, by their servant, were operating a delivery truck in 
connection with their business. The driver had left the de- 
fendant’s establishment in the afternoon with merchandise for 
various customers. During his return trip it became dark and, 
on attempting to turn on the lights, he found that they would 
not burn. When the driver embarked on the afternoon errands, 
the truck, which was in constant use, was apparently in good 
running order, and the defendants did not know or anticipate 
that the lighting system was not in’ working condition. Upon 
receiving a telephone call from the driver for instructions, the 
employers made an attempt to get a garage to send out a service 
car, but were unsuccessful. In a second telephone conversation 
with the driver, the defendants learned that there was a garage 
within four hundred feet of the car. They ordered the driver to 
proceed slowly on the extreme right hand side of the road in order 
to take the car to that garage for repairs. While the driver was — 
carrying out these orders, the truck was struck from the rear by 
plaintiff's automobile and he brought an action for the injuries 
to his car. Ona special finding of the jury that the defendant was 





18 Tt might be urged that the defendant’s acts did not constitute a crime. If 
crime is defined as behavior interdicted by the clear meaning of the ordinance, this 
is not true. Of course, this is not the sort of case in which a prosecuting attorney 
would be likely to waste his time bringing a criminal action, and the legislature may 
have the discretion of the prosecutor in mind when they make certain acts criminal 
without clearly limiting criminal liability to cases in which the defendant is at fault. 
Some acts, however, are made criminal because they are usually undesirable, and 
there is no attempt to protect actors who are not at fault because of the administra- 
tive difficulties of proving fault in each case. The theory is that a little injustice 
is a cheap price to pay for a large amount of justice obtained speedily and easily. 

14 26 S. W.(2d) 722 (Tex. Civ. App. 1930). 
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operating a truck thirty minutes after sundown without a red 
light on the rear thereof in violation of a statute, the lower court 
entered a judgment for the plaintiff — obdurately applying the 
doctrine of negligence per se. The Texas Court of Civif Appeals 
reversed this judgment on the ground that due care was used even 
though the defendant was technically violating a criminal statute. 
Thus the courts of that state at least, which usually hold that the 
breach of a criminal statute is negligence in itself, abandon that 
practice when it produces undesirable liability without fault.*° 
The doctrine of negligence per se is, therefore, not fitted for 
relentless use, nor is it so used. But this raises the questions: 
When should the judge abandon the negligence per se procedure? 
What should the dividing line be? Why have a dividing line 
at all? Why not use the procedure championed by Professor 
Lowndes which makes it unnecessary to have a dividing line and 
is apparently suitable for use in all cases? 
Answering these questions in reverse order. The rule that the 
breach of a criminal statute is merely evidence of negligence, when 
translated into procedure, means little more than that the jury is 
to have the function of deciding the fault issue, that the dividing 





15 In Conrad v. Springfield Consolidated Ry., 240 Ill. 12, 88 N. E. 180 (1909), 
the defendant offered evidence which tended to show that the criminal statutory 
requirements, designed as a precaution, were unwise and actually a menace to 
safety. The court refused to hear this evidence in a civil case. This seems an un- 
desirable surrender of the judicial power —the blind use of a criminal statute which 
was not binding in this case. This is particularly so since anachronistic statutes and 


_ ordinances lie dormant through non-enforcement for years. Cf. Louisville & Nash- 


ville R. R. v. Dalton, 102 Ky. 290, 43 S. W. 431 (1897). 

Thayer is slightly bothered by the possibilities of liability without fault through 
the use of the doctrine of negligence per se, but makes no exception for it. He says, 
“To invite the jury to consider when and to what extent it is reasonable to break 
the law is a strange thing.” Supra note 5, at 323. He continues in a footnote, “ The 
argument that a breach of law may be prudent conduct in fact is strongest in the 
case put by Knowlton, C. J., in Newcomb v. Boston Protective Department, 146 
Mass. 596, 600, of a mistake of fact; the sale of milk, for example, reasonably sup- 
posed to be pure when the statute makes the seller’s belief immaterial. The doc- 
trine, however, that illegality is only ‘evidence of negligence’ is not limited to such 
cases as this, but is commonly applied to the choice of conduct known to be unlaw- 
ful, or to ignorance of the law; and whether it was an error of judgment or a 
mistake of fact which induced the breach of the law, one whom it has injured with- 
out fault of his own may justly insist that the defendant acted at his peril.” Jd. 
at 323, n.16. Cf. Gearing v. Berkson, 223 Mass. 257, 111 N. E. 785 (1916); Pine 
Grove Poultry Farm v. Newtown By-Products Mfg. Co., 248 N. Y. 293, 162 N. E. 


84 (1928). 
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line between cases is to be drawn in the jury room. When such 
a rule is followed, the judge has practically nothing to do with the 
determination of the fault issue except to transmit it to the jury. 
He refuses to direct the jury that it must judge the defendant’s 
conduct in accordance with the standard which the legislature 
has formulated. Of course, the instruction that the breach of a 
criminal statute is evidence of negligence amounts to a warning to 
the jury that the legislature has a standard and that jurymen 
should be cautious about substituting one of their own. But the 
jury is left with a comparatively free hand and, sometimes, a very 
difficult task. This procedure is probably the best possible in a 
very small number of cases, namely, those in which the judge 
doubts the suitability of the legislature’s criminal standard for 
the decision of the tort case before him, and yet is not sure enough 
of his doubts to instruct the jury that the legislative standard 
should be disregarded, and therefore is willing to allow the jury 
to decide the ethical as well as the factual sub-issue of fault on 
their own power, unembarrassed by advice.*® 

However, it does not follow that such a procedure is best suited 
for cases in which the judge agrees that the legislative standard 
is the one to be applied. In these cases the judge — the judicial 
expert — would wish to submit to the jury only a question of fact, 
the decision of whether or not the defendant has conformed to 
that standard. But the evidence-of-negligence rule compels him 
to submit the entire fault issue to the jury. And if the jury’s 
verdict were based on a different standard than that on which the 
judge and legislature agree, the judge may pronounce judgment 
on a verdict which he would not allow to stand if he knew the 
process by which it was reached. For, in the secrecy of the jury 
room, it is possible for an unreasonable jury to abandon a standard 
which no reasonable man would forsake. 

Those who are fond of juries might urge that it is quite possible 
for legislatures and judges to misconceive the proper standard, 
and that the jury, as a cross section of society, is less likely to 





16 It is this situation which prevents me from adopting the familiar analysis 
used by Dean Leon Green, which is in effect that the judge determines the existence 
of a duty, and the jury determines whether or not the duty has been performed. 
Here the judge refuses to decide anything, and lets the jury have the whole issue. 
Cf. Hormes, Toe Common Law 123; Siemers v. Eisen, 54 Cal. 418 (1880). 
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perpetrate the horrors of official tyranny. Those suffering from 
jury hatred might reply that the inexpertness of juries is notorious, 
and that the irresponsibility of juries gives too much leeway for 
the operation of prejudice and ignorance in the jury room. With- 
out taking part in this argument, but assuming for the sake of 
discussion that judges and juries are equally capable of formulat- 
ing good standards by which defendants should be judged, there 
are still two adequate reasons for preferring a procedure in which 
the standard of conduct is announced by the judge and applied by 
the jury. 

The mere fact that the standard is announced is an advantage. 
If the standard is formulated in the instructions to the jury, it be- 
comes a part of the record; it is subject to scrutiny and correction 
by appellate courts and by the legislature; if a mistake has been 
made, it can be rectified. The standard is verbalized and so can 
be discussed by students of the law. It is on record as advice to 
judges in subsequent cases with similar facts, and does not have 
to be formulated anew (though it does have to pass official exami- 
nation) each time a similar case arises. On the other hand, if the 
standard is formulated in the jury room, it is concocted on the 
spur of the moment by those unused to formulating standards, and 
is lost in a general verdict. It cannot be revised in the particular 
case, nor can it be used as an aid in deciding similar cases which 
arise in the future. 

Even honest and capable jurymen are unused to trying cases, 
and the successful use of the jury is only possible when the issues 
left to it are clearly defined. Granting that the jury could formu- 
late a satisfactory standard for the evaluation of the defendant’s 
conduct, the conclusion by no means follows that it will formulate 
one. The problem of transmitting to the jury the function of 
formulating a standard is not solved easily and surely. On the 
other hand, instructions given when the doctrine of negligence 
per se is used are of the simplest; such instructions lucidly state 
the jury’s function, and jurymen can be expected to understand 
just what is wanted of them. The objective quality of thinking 
and evaluation which is characteristic of the process of reaching 
good verdicts is more likely to result from the use of jury charges 
containing an announced standard of conduct by which the de- 
fendant’s acts are to be judged than from the use of some form of 
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procedure which leaves the jury the function of determining the 
quality of the defendant’s conduct, because of the difficulty in 
transmitting that problem to the jury.’ 

However, a justification of a procedure in which the formulation 
of the standard of conduct is a judicial function is not a defense 
of the doctrine of negligence per se in its orthodox form. The 
doctrine purports to dictate a use of the legislature’s criminal 
standard automatically and without any leeway for judicial dis- 
crimination. In cases in which considerations of good policy are 
sufficient to induce the judge in the tort case to use the standard . 
formulated in a criminal statute, it makes no practical difference 
that the doctrine purports to force the judge to reach the same 
conclusion as that reached by the legislature. But there are tort 
cases in which the legislature’s criminal standard is inappropriate 
and should not be applied, cases in which there is no reason for 
shifting the loss to the defendant even though he has happened to 
violate a criminal statute. Consequently, if the virtue of the doc- 
trine of negligence per se is to be retained, and, at the same time, 
undesirable results are to be avoided in some cases, the procedure 
needed is one more closely fulfilling Mr. Justice Holmes’ prophecy 
— a procedure in which there is judicial formulation of the stand- 
ard of conduct, a procedure in which criminal statutes are regarded 
merely as a possible source for the discovery of good, formulated 
standards usable in tort cases. In other words, if the statement 
of the doctrine of negligence per se is to indicate what should 
happen in trials, it must be modified so as to allow for the ju- 
dicial rejection of criminal standards in tort cases when such 
standards would produce liability without fault,** unless there 





17 “The principal argument that is urged in favor of the view that a more 
extended function belongs to the jury as a matter of right, is the necessity of con- 
tinually conforming our standards to experience. No doubt the generai foundation 
of legal liability in blameworthiness, as determined by existing average standards 
of the community, should always be kept in mind, for the purpose of keeping such 
concrete rules as from time to time may be laid down conformable to daily life. . . . 
But these considerations only lead to the conclusion that precedents should be 
overruled when they become inconsistent with present conditions; and this has 
generally happened. . .. On the other hand, it is very desirable to know as nearly 
as we can the standard by which we shall be judged at a given moment, and, more- 
over, the standards for a very large part of human conduct do not vary from 
century to century.” Hotmes, THe Common Law 125-26. 

18 Several interesting border line cases have come to the writer’s attention. In 
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are adequate reasons to shift the loss to the defendant other than 
admonition for undesirable conduct.*® 

Professor Lowndes’ view is that it is at least unconventional to 
allow the court to formulate the standard to which the defendant 








a 








Mora v. Favilla, 186 Cal. 199, 199 Pac. 17 (1921), the defendant washed his sidewalk 
at 10 AM. The plaintiff slipped on it shortly thereafter and was injured. An or- 
dinance made it a misdemeanor to wash sidewalks between 8 a.m. and 6 p.m. The 
evidence tended to show that some boys had been sliding down the sidewalk on 
greased boards the previous afternoon. The defendant was attempting to remedy 
the dangerous condition so created. However, the defendant could have removed 
the grease that evening or early the next morning without violating the ordinance, 
or could have used some other method than washing (such as kerosene) during the 
prohibited hours. The court was divided on the question of whether the breach of 
the ordinance was negligence per se. 

In Victory Sparkler & Specialty Co. v. Price, 146 Miss. 192, 111 So. 437 (1927),- 
the defendant company sold fireworks containing poison without labelling them. 
A statute made it a misdemeanor to sell any poison to a child, and also a mis- 
demeanor to sell unlabelled poison to any one. A small child sucked one of the 
firecrackers and died. The court refused to apply the negligence per se procedure. 
It is dangerous to sell poisons which are likely to be confused with foodstuffs and 
medicines, but the likelihood of poison in firecrackers causing death or illness is 
certainly small. 

A difficult problem arises in cases in which the defendant is shown to be a law- 
abiding citizen who attempted to obey the law, but nevertheless has committed an 
infraction. Evers v. Davis, 86 N. J. L. 196, 90 Atl. 677 (1914), is a case in which 
the defendant was bona fide and reasonable in his belief that his building did not 
come within the class of buildings which required fire escapes in accordance with a 
criminal statute. The defendant was relieved of liability by the use of the “ evi- 
dence of negligence ” rule. The defendant in Stehle v. Jaeger Automatic Mach. Co., 
225 Pa. 348, 74 Atl. 215 (1909), did not fare so well; he reasonably believed that 
the plaintiff, a child employee of his, did not come within the child labor statute, but 
negligence per se procedure was used to hold him liable for the plaintiff’s injuries. 

Malloy v. New York Real Estate Ass’n, 156 N. Y. 205, 50 N. E. 853 (1898), and 
Kavanagh v. New York, O. & W. Ry., 196 App. Div. 384, 187 N. Y. Supp. 859 
(1921), are cases in which the defendants did not take the specific precautions which 
the legislature provided that they should take, but took other precautions which 
were arguably just as good. In the former case a statute provided that elevator 
shafts should be provided with a railing, and the defendant provided a chain. The 
defendant was held to have incurred no liability. In the latter case the statute 
provided for a bell on an engine to be rung when approaching crossings. The de- 
fendant’s engine was supplied with such a bell, but it was not rung when approach- 
ing the crossing where the accident occurred. Instead, a stationary signal at the 
crossing with a bell attached was operated. Nevertheless, the court instructed the 
jury that the ringing of the crossing gong did not relieve the defendant from liability, 
and that the statute imposed an absolute duty to ring the engine bell. 

See also the unique situation in Porter v. Municipal Gas Co., 220 N. Y. 152, 
115 N. E. 457 (1917), and Bourne v. Whitman, 209 Mass. 155, 95 N. E. 404 
(1g11). 

19 In the cases in which an employer of child labor is defendant and the under- 
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must conform, and that this is traditionally for the jury.”” Grant- 
ing for the sake of argument that the formulation of standards was 
invariably within the province of the jury before the negligence 
per se procedure was invented, and that it is still within the 
province of the jury when the negligence per se procedure is inap- 
plicable, the obvious answer seems to be that the tradition has 
changed —a usual and fortunate occurrence in the growth of the 
common law.** The difficulty with the negligence per se procedure 
is not that it has resulted in an untraditional placement of the func- 
tion of formulating standards, but that the function has not yet 
been clearly placed where it belongs — with the judiciary, rather 
than with the legislature. 


CASES IN WHICH THERE IS NO TECHNICAL CRIME 


Standards found in criminal statutes are not always suited for 
use in tort actions; they may be too lenient or too severe for the 
accomplishment of the purposes of tort law. One whose conduct 
has not been flagrant enough to be criminal may nevertheless have 
been negligent if the legislature has seen fit to provide criminal 


punishment only for highly reprehensible acts. Or, the legislature 
may have imposed a criminal penalty on other than a strictly 
admonitory basis, so that added civil liability based on the same 
standard would tend to produce liability without fault. In these 
cases the civil trial should proceed without the use of the criminal 
standard. The third possibility is that the criminal standard is 
adapted for use in civil actions — it is neither too severe nor too 
lenient. However, the criminal law is hedged with technicalities, 





age child is plaintiff, the courts do not relieve the defendant even though the evi- 
dence tends to prove that the defendant was reasonable in thinking that the child 
was over the statutory age. While such practice may result in some liabilities with- 
out fault, it still seems desirable. It is so easy for a defendant to cook up a case 
which makes him appear to have been reasonable even though he was actually not, 
that it is probably better practice to hold all employers of forbidden child labor 
for all injuries to such children which happen during the course of their employment. 
This will result in holding a few innocent defendants, but this evil is offset by the 
sure and easy punishment of many guilty ones who might otherwise slip out of civil 
liability. Cf. Beauchamp v. Sturges & Burn Mfg. Co., 250 Ill. 303, 95 N. E. 204 
(1911). 

20 Supra note 6, at 368-69. . 

21 The doctrine was firmly established by 1854. Couch v. Steel, 3 E. & B. 
402 (1854). ; 
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and there are cases in which the defendant could not be found 
guilty of a crime even though he failed to conform to the standard 
stated or implied in the penal legislation and appropriate for use 
in the trial of a tort case. 

The situation in Moore v. Dering Coal Co.” is a good example. 
In that case the defendant was opening a coal mine. The main 
shaft was completed to and through the vein. The material taken 
from the shaft, including the coal at the bottom, had been taken 
out and elevated in a bucket, but no coal had been mined except 
that necessarily removed to complete the main shaft. The de- 
fendant was also sinking an air shaft, which when completed was 
to be used for ventilation. A temporary engine had been installed 
at this shaft and was being used in making the excavation. The 
shaft had been sunk some four hundred feet. The men were blast- 
ing and taking out limestone rock which was being elevated in a 
bucket. The men were lowered and raised in this same bucket, 
which was operated by means of the temporary engine and a 
drum. The drum had no flanges on the sides, and while the plain- 
tiff’s deceased was being lowered into the shaft, the cable slipped 
off the drum, and he lost his hold, fell to the bottom, and was 
instantly killed. A statute provided that flanges be attached to 
the sides of the drum of any engine hoisting men, with a clearance 
of not less than four inches when the whole cable was wound on 
the drum in the operation of coal mines. On the basis that the 
defendant was not operating a coal mine, but merely constructing 
one which was to be operated when completed, the court found 
that the defendant was not guilty of any violation of the statute, 
and reversed a judgment for the plaintiff. It seems to the writer to 
be as unwarrantedly dangerous to lower men into an incompleted 
mine by means of a drum without flanges as it is to use such 
machinery in acompleted mine. There seems to be no reason for 
distinguishing between the two situations. Of course, some re- 
quirements for the operation of a completed mine would not be 
reasonable or even possible during the construction of a shaft, but 
the requirement of flanged drums does not seem to be one of them. 





22 242 Ill. 84, 89 N. E. 674 (1909). This case is not quite in point for the 
proposition for which it is cited, as the statute provided for civil liability for its 
breach. Yet the problem is practically the same. See also Hopkins v. Droppers, 
184 Wis. 400, 198 N. W. 738 (1924). 
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Flanged drums are not difficult to procure nor expensive, and fail- 
ure to use flanges is obviously so dangerous that it should not be 
condoned even though the operations are temporary. Here the 
legislature’s standard is appropriate and should be applied. Even 
though the conventional statement of the doctrine of negligence 
per se does not cover this case, the procedure should be the same 
as that used when the defendant has violated the statute — the 
jury should be charged that a failure to provide flanges constitutes 
negligence. The legislature’s criminal standard should be used in 
the decision of this civil case, or the failure to use it should be more 
adequately explained.** The fact that a defendant is not tech- 
nically guilty of a crime should not prevent the judge from in- 
cluding a standard of conduct taken from a criminal statute in 
his instructions to the jury in a civil case. The explanation of the 
attitude which does not recognize this is perhaps found in the 
erroneous assumption that the criminal statute creates the civil 
action, and that the limitations of civil liability are thus the same 
as the limitations of criminal liability. Both Thayer * and 
Lowndes *° have demonstrated that this is not so. 


CASES IN WHICH THE STATUTE REQUIRES AN 
“ AFFIRMATIVE ACT ” 


Professor Thayer questions the wisdom of the negligence per se 
procedure when the statute requires the performance of an affirma- 
tive act.*° His reasoning seems to be based on the proposition that 
the fundamental principles of negligence do not require the doing 
of affirmative acts, that negligence is misfeasance rather than non- 
feasance, and that it is unwise to extend the law of torts auto- 
matically merely because the legislature has seen fit to extend 
criminal liability for nonperformance of affirmative acts. Insofar 
as the doctrine of negligence per se would result in automatic, 
unthinking extension of liability, the writer agrees with this ar- 
gument. Nevertheless, the general welfare often requires that 
persons be compelled to act affirmatively as well as to act 





23 Cf. Hyland v. Cobb, 252 N. Y. 325, 169 N. E. 401 (1929). 
24 Supra note §, at 320. 

25 Supra note 6, at 363-64. 

26 Supra note 5, at 329. 
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carefully when they see fit to engage in affirmative conduct for 
their own reasons. And the admonitory function of torts may 
well be as expedient to secure affirmative action as it is to prevent 
misfeasance. 

The only large group of cases in which this question has been 
raised are those in which a criminal statute or ordinance requires 
abutters to remove snow from their sidewalks. It is generally 
held that one who fails to obey these ordinances is not liable 
to persons injured.” In these cases the opinions usually contain a 
statement to the effect that there is no duty to individuals who 
might be injured by its breach. The sanctimonious word duty 
often seems weighted with more meaning than it actually carries. 
To the writer, these opinions mean that no civil action can be 
brought against the abutter and no more. There is no attempt to 
explain these holdings on a policy basis, and it is doubtful that 
such an explanation can be found. A defendant who leaves his 
sidewalk in dangerous condition seems to be as much in need of 
admonition as one who leaves his horse untied. (The unhitched 
horse is Thayer’s example of misfeasance.) The result of the 
cases seems to be an anomalous exception to the usual policy of 
liability based on fault, which may be explained in terms of legal 
history, but does not seem explicable in terms of law best adapted 
to securing current needs.** Some of the opinions indicate that the 
plaintiff in such cases is not harmed because he has an action 
against the city, which then has an action over against the 
abutter.*® While this procedure may ultimately reach a desirable 
result, and the burden may finally be shifted to the person who 
should bear it, the circuity of action which it requires is not 
laudable or necessary. 





27 Kirby v. Market Ass’n, 14 Gray 249 (Mass. 1859); Flynn v. Canton Co., 
40 Md. 312 (1874); Taylor v. Lake Shore & Mich. So. R. R., 45 Mich. 74, 
4 N. W. 728 (1881); Moore v. Gadsden, 93 N. Y. 12 (1883); Rees v. Cobbs & 
Mitchell Co., 131 Ore. 665, 283 Pac. 1115 (1930); Heeney v. Sprague, 11 R. I. 
456 (1877). 

28 Lowndes, too, seems bothered by Thayer’s analysis. In a note he says, 
“ Thayer drew a curious distinction between prohibitory and affirmative statutes. 
The violation of a statute which prohibits an act was negligence per se.” Supra 
note 6, at 367. 

29 Flynn v. Canton Co., 40 Md. 312 (1874); Taylor v. Lake Shore & Mich. So. 
R. R., 45 Mich. 74, 7 N. W. 728 (1881). But see Heeney v. Sprague, 11 R. I. 


456 (1877). 
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But Professor Thayer’s feeling that statutes requiring affirma- 
tive action should not be the basis for the use of the doctrine of 
negligence per se is not entirely unwarranted. Criminal statutes 
are of two classes. Some statutes are attempts to formulate an 
already existing, but unformulated, community standard and to 
provide punishment for failure to conform. Such statutes are not 
designed to change normal conduct in any way; the purpose of 
their enactment is to check abnormal, undesirable conduct by pro- 
viding criminal punishment for those who indulge init. Usually, 
the legislature coincidentally formulates a standard appropriate for 
use in tort cases, a standard the judge may borrow in a civil trial 
and use to foreclose the ethical sub-issue of negligence. The only 
questions for the judge on the civil bench in making his decision 
to adopt or reject the criminal standard are: Is the standard a 
fair formulation of the community standard, and so neither too 
severe *° nor too lenient for use in tort cases? And if the answer is 
in the affirmative, are there any unique aspects of the present case 
which make the standard unsuitable? ~ 

Another class of criminal statutes calls for a course of action 
when there has been no community standard before their passage. 
In this group are the statutes establishing automobile parking 
regulations, time limitations on the use of city water for garden 
irrigation, those requiring a license for the ownership of a dog, the 
driving of a car, the practice of medicine, and so forth. If there 
were no statutes requiring licenses, of course unlicensed behavior 
could never be said to be negligent. However, once these statutes 
are adopted unexplained breaches cannot be pronounced entirely 
innocent. 

But liability based on fault is a clumsy tool at best. Tort ad- 
monition is usually measured, not by determining the proper pen- 
alty for the defendant’s wrong, but by determining the amount of 
money which is required to compensate the plaintiff.** And if 
relatively unimportant wrongs are regarded as sufficient fault to 
subject defendants to large losses, the results may be tremendous 
overpunishment which may be less desirable than no civil lia- 





380 A good example of an overly severe criminal standard appears in the case 
of Louisville & Nashville R. R. v. Dalton, 102 Ky. 290, 43 S. W. 431 (1897). 

81 Cf, Morris, supra note 11; Morris, Rough Justice and Some Utopian Ideas 
(1930) 24 Itt. L. REv. 730. 
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bility,** particularly when it is remembered that there is crimi- 
nal liability to discourage breaches.** Some of these regulatory 
statutes are of such minor importance that it is much wiser to 
leave the correction of violators to police courts, thereby avoiding 
the shift of unproportionately large losses to petty wrongdoers. 
On the other hand, other regulatory statutes are of vital im- 
portance; the legislature has stepped in and filled a long felt and 
pressing need.** In such cases it may be wise to punish breaches 
severely whenever encountered; and the use of the criminal stand- 
ard in jury charges in civil cases is proper and desirable. The 
border line is hard to draw, and will approach definiteness only 
when a large experience of cases is subjected to the careful rea- 
soning of good judges.®° But the policy is clear and is deserving of 
judicial recognition. 


THE “ LEGAL CAUSE” PROBLEM IN NEGLIGENCE PER SE CASES 
Exténsions of Liability 


In a case in which it is admitted that the plaintiff has been 
damaged, and granted that the defendant has been at fault, there 
still remains the problem of linking (or refusing to link) the mis- 
behavior to the loss. This is the much mooted problem of “ legal 
causation.” There is a great diversity of views on this overpower- 
ing subject, and no attempt will be made here to add to the gen- 
eral confusion. Ordinarily, the legal cause problem as it arises in 
negligence per se cases is not unique, so that its solution depends 
on the same considerations which should govern the decision of 





82 See the opinion of Cardozo, C. J., in Ultramares Corp. v. Touche, 255 N. Y. 
170, 179-80, 174 N. E. 441, 444 (1931). “If liability for negligence exists, a 
thoughtless slip or blunder . . . may expose accountants to a liability in an in- 
determinate amount for an indeterminate time to an indeterminate class. The 
hazards of a business conducted on these terms are so extreme as to enkindle doubt 
whether a flaw may not exist in the implication of a duty that exposes to these 
consequences.” 

33 Cf. Anderson v. Wells, 273 S. W. 233 (Mo. App. 1925); Deane v. Stegherr, 
160 N. Y. Supp. 113 (Mun. Ct. 1916) ; Lopes v. Sahuque, 114 La. 1004, 38 So. 810 
(1904) ; Miller v. East Ohio Gas Co., 35 Ohio App. 113, 172 N. E. 300 (1930). 

34 Child labor laws are a good example. 

85 For cases which seem close to the border line, see Atkinson v. Newcastle 
Waterworks Co., 2 Ex. D. 441 (1877); Burbank v. Bethel Steam Mill Co., 75 Me. 
373 (1883). 
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other tort cases. But the use of the doctrine of negligence per se 
has brought to light some special problems, which, while they 
cannot be finally disposed of here, are deserving of comment. 

Professor Lowndes suggests that the violation of a statute can 
never be the cause of an accident or injury, that the act which 
violates the statute causes the injury, and would do so whether 
there was any statute or not. 


“ The violation of the statute goes not to causation but to culpability. 
That is, the breach of the statute does not contribute anything to the 
result, it merely colors the act or omission to act which produces the 
result. . . . If the act or omission which violates a criminal statute lacks 
any causal relation to the injury, it is plain that the breach of the statute 
has no bearing on liability.” *° 


While culpability may have nothing to do with philosophical causa- 
tion, it does have an important bearing on the construction of the 
link between a plaintiff’s injury and a defendant’s misbehavior. 
For just as minimum fault makes it undesirable to subject the 
defendant to heavy liability, gross fault makes it desirable to 
extend liability and so enhance the possibilities of sure and ade- 
quate punishment. For example, the Massachusetts courts brand 
a man who drives an unregistered car a trespasser on the highway, 
and holds him liable for damages which result from the “ tres- 
pass ”.*’ Of course, the lack of registration tags on automobiles 
does not cause all accidents which might happen involving an 
unregistered car— any particular accident occurring without 
plates may have occurred with them. But it does not follow that 
the Massachusetts rule and the decisions it produces are not sup- 
portable. If it is highly important that cars be registered (and 
the compulsory liability insurance law makes it more important 
in Massachusetts than in other states) one way of securing that 
result is to hold the driver of an unregistered car for all accidents 
which occur during its use. This is not liability without fault, but, 
.on the contrary, liability based on serious fault, and a liability with 
such a disastrous scope that one knowing the law will think twice 





86 Supra note 6, at 371-72. 

87 Dudley v. Northampton St. Ry., 202 Mass. 443, 89 N. E. 25 (1909); ef. 
Bourne v. Whitman, 209 Mass. 155, 95 N. E. 404 (1911) ; Austin v. Rochester Fold- 
ing Box Co., 111 Misc. 292, 181 N. Y. Supp. 275 (1920). 
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before he violates it. If law is thought of as a tool to produce 
desirable results, the Massachusetts courts cannot be gainsaid 
on a causation basis for this practice. It is not suggested that the 
rationalization presented here was clearly in the minds of the 
judges who invented the rule. The unlicensed use of the highway 
flavors strongly of trespass, and the analogy made the rule easy to 
construct. For lack of such analogies the law has suffered in 
similar cases. The New York court refused to hold a physician 
liable for injuries which resulted to a patient due to his unlicensed 
treatment, but held that the lack of license was immaterial and 
no recovery could be had unless the plaintiff should prove that the 
treatment itself was below the standard.** This same court indi- 
cated that the doctor could not recover a fee for his work (even 
though it were all it should be) under the familiar rule that an 
illegal contract does not support an action. Ii his work were up 
to standard, it would be of no less value to the patient even though 
he lacked a license; the lack of a license would cause the patient 
no loss or injury. Of course, the result which the court said it 
would reach in the mooted contract case is based on the desirabil- 
ity of discouraging the unlicensed practice of medicine; no insur- 
mountable “ causation ” problem would prevent an extension of 
the same policy by allowing a tort recovery for injuries caused by 
unlicensed treatment without proof of malpractice.*® However, it 
would sound unorthodox to say that the defendant was trespassing 
on the medical practice of the state of New York, and, no other 
analogy occurring to the court, it became a victim of causation 
theory and reached a dubious result. 

It is not argued that every breach of a statute or ordinance 
should subject the violator to heavy and extended liabilities. Some 
violations should not subject the violator to any civil liability at 
all; and because of their inconsequential nature should be left 
to the police courts for enforcement. If these slip out through the 
back door of causation, rather than being decided on the basis 








88 Brown v. Shyne, 242 N. Y. 176, 151 N. E. 197 (1926). 

89 The court’s opinion indicates a fear that if it were to hold in this case that 
the practice of medicine without a license were sufficient fault, it would be bound to 
do so in any case. Its reducto ad absurdum is the assumption of the case of an 
eminent practitioner temporarily rushing into a foreign state to save life. Such 
a situation as that could easily be handled as unique and the negligence per se pro- 
cedure pronounced unsuitable for its trial. 
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that there is not sufficient fault to support a civil action, the only 
harm that is done is to clear thinking and adequate statement of 
policy.*° But more serious crimes should result in civil as well 
as criminal liability, and it is up to courts to frame instructions 
and make rulings which will make it impossible for defendants to 
escape admonition in tort cases when such a policy is desirable.** 


Limitations of Liability Peculiar to Negligence Per se 


Gorris v. Scott * is the leading case for the proposition that a 
plaintiff in a negligence per se case may be successful only when 
he is within the class of persons whom the legislature sought to 
protect and his injury is of the class which the legislature sought 
to prevent. Professor Lowndes has an excellent discussion of the 
genesis of this rule.** He lays it to the misconception that the civil 
action is created by the criminal statute, and that therefore the 
limitations on the civil action are to be governed by the scope of 
the interests which the legislature sought to protect. 

The rule of Gorris v. Scott, then, is defective in much the same 
way as the orthodox doctrine of negligence per se. The doctrine 
of negligence per se purports to dictate an inflexible application 
of the legislature’s criminal standard of conduct to a civil case 
when the legislature has not attempted any legislation to govern 
tort trials. The rule of Gorris v. Scott purports to allocate the 
exercise of the function of determining the limitations of tort 
liability to the legislature which has merely adopted a criminal 
statute and has not attempted to exercise that function. Not 





40 In the familiar Sunday law cases it is often said that no liability attaches to 
injuries which result from activities forbidden by blue laws because such activities 
are not the legal cause of the injuries. Of course, a Sunday pleasure traveller 
could be called a trespasser on the highway as easily as one who is driving an 
unregistered car. But to do so would link a comparatively small fault to heavy 
liabilities. This is not desirable, and a frank statement that such is the case 
would seem preferable to burying the reason in a statement about legal causation. 

41 Without analogy the result is reached in the child labor cases. It has never 
been argued that the injury which the plaintiff child suffered would have resulted 
even though the plaintiff were of employable age, but the temper of the opinions 
clearly indicates that such an argument would avail the defendant nothing. Cf. 
Beauchamp v. Sturges & Burn Mfg. Co., 250 IIl. 303, 95 N. E. 204 (1911). Com- 
pare also Northwest Door Co. v. Lewis Inv. Co., 92 Ore. 186, 180 Pac. 495 (1919). 
But see Gilmore v. Ross, 72 Me. 194 (1881). 

42 L. R. 9 Ex. 125 (1874). 

43 Supra note 6, at 373-76. 
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that the legislature could not exercise both of these functions if 
it wanted to. The fact remains that it has not, and the discovery 
of a non-existent legislative intent to control tort actions by 
criminal statutes is likely to hamper the judicial administration 
of tort law unduly. One severe example will illustrate this. 

In the case of Mansfield v. Wagner Elec. Mfg. Co.** an action 
was brought to recover damages for personal injuries. The plain- 
tiff was employed by the defendant, and while engaged in polish- 
ing a metal casting with an emery wheel which was not protected 
by a hood, a particle lodged in his eye and injured it. A criminal 
statute required that emery wheels be provided with hoods con- 
nected with blowers “ sufficient to carry off dust, smoke, and 
gases and prevent its inhalation by those employed about said 
wheel.” The court sustained a directed verdict for the defendant 
on the ground that the injury was not of the class which the legis- 
lature sought to prevent since it was not caused by inhalation. 

The argument may be made that this case was wrongly decided 
even on the basis of the rule of Gorris v. Scott, since it is not at all 
clear that the legislature was attempting only to prevent injuries 
through inhalation. But suppose for the purposes of argument 
that this was the intention of the legislature, clearly expressed. 
Then the situation is this: If the judge adopts the standard of 
conduct found in the criminal statute, but nevertheless coinci- 
dentally suitable for use in this tort case, then he is bound by the 
rule of Gorris v. Scott to limit the recovery to injuries caused by 
inhalation, even though it may be desirable to link the defendant’s 
misconduct in failing to supply the hood and blower to the plain- 
tiff’s injury, and even though there are common-law rules which 
could be used to permit such a recovery.*® In other words, even 
though it is granted that a particular criminal statute happens 
to contain a formulated standard of conduct which is usable and 
useful in a tort case, it does not necessarily follow that the best 
measure of the limits of civil liability will happen to coincide with 





44 294 Mo. 235, 242 S. W. 400 (1922). 

45 The most restrictive limitation of liability in general use is found in some ap- 
plications of the rule that a proximate result is a natural and probable result. This 
rule may be interpreted to mean that only such results as are foreseeable by a rea- 
sonably prudent man in the defendant’s position are proximate results. Certainly, 
the type of injury which happened in the Mansfield case is foreseeable, quite as 
easily as an injury occurring through inhalation. 
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the harms which the legislature intended to prevent by the pas- 
sage of the criminal statute. 

A comparatively thorough search through the reported cases 
has resulted in the discovery of only one authority which ex- 
pressly refuses to accept the rule of Gorris v. Scott. In Grey’s 
Ex’r v. Mobile Trade Co.** the plaintiff sought to recover the 
value of cotton destroyed in transit on the defendant’s vessel. A 
statute entitled ‘“ An act to provide for the safety of the lives of 
passengers on board vessels propelled by steam” contained a 
provision which made it a crime to carry cotton or other easily 
ignitible commodities on the decks of a passenger vessel unless 
protected from sparks by a suitable covering. The defendant 
failed to supply such a covering for the plaintiff’s cotton, and it 
was destroyed by fire. The rule of Gorris v. Scott was urged on 
the court, but it allowed recovery on the negligence per se theory 
expressly refusing to follow the rule. The court seemed to be- 
lieve that by punishing this failure to protect the lives of pas- 
sengers it might discourage future failures to take proper pre- 
cautions which might as readily result in the loss of lives as the 
loss of cotton. In effect, the court was actually furthering the 
legislature’s policy of protecting lives of passengers even though 
its admonition happened to be measured by the value of cotton 
destroyed. If the criminal court may punish any act which has a 
vicious tendency even though it happens to cause no loss, it may 
not be amiss for the civil court to punish the same act even though 
the injury which coincidentally occurs is not of the type which 
the legislature sought to prevent. 

The result of the Mobile Trade case does not stand alone. 
While no other court has expressly refused to follow the rule of 
Gorris v. Scott, and while the rule is followed in the majority of 
cases,*’ there are a large number of cases in which the injuries are 
not within the class of harms which the legislature sought to pre- 





46 55 Ala. 387 (1876); cf. Union Pac. Ry. v. McDonald, 152 U. S. 262 (1894). 

47 Central of Ga. Ry. v. Griffin, 35 Ga. App. 161, 132 S. E. 255 (1926) ; Williams 
v. Chicago & A. R. R., 135 Ill. 491, 26 N. E. 661 (1891) ; Bischof v. Illinois So. Ry., 
232 Ill. 446, 83 N. E. 948 (1908) ; Zimmerman v. Baur, 11 Ind. App. 607, 39 N. E. 
299 (1894) ; Missouri Pac. Ry. v. Pierce, 33 Kan. 61, 5 Pac. 378 (1885) ; Lopes v. 
Sahuque, 114 La. 1004, 38 So. 810 (1904) ; Anderson v. Wells, 273 S. W. 233 (Mo. 
App. 1925); Frontier Steam Laundry Co. v. Connolly, 72 Neb. 767, ror N. W. 995 
(1904) ; Kelly v. Muhs Co., 71 N. J. L. 358, 59 Atl. 23 (1904); Guse v. Martin, 
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vent, and nevertheless the plaintiff is allowed a recovery. A viola- 
tion of a cruelty to animals statute has been held to be a suf- 
ficient basis for a judgment in favor of a bystander injured by a 
horse which was infuriated when beaten by the defendant.**® In 
an action against a railroad which failed to comply with the 
statute requiring it to fence its right of way, the plaintiff re- 
covered the value of a horse which had wandered on a trestle and 
fallen to a watery demise.*® Other (and less equine) examples 
will be found in a footnote.°° There seem to be two fashions in 
avoiding the rule: some courts ignore it completely; other courts 
attribute to the legislature an intention to avoid injuries and 
protect individuals which the legislature probably never had. 
This second method is facilitated by the haziness of the concept 
of legislative intention. 

The great number of cases decided in disregard of Gorris v. 
Scott indicate that there is something wrong with the rule. It is 
not suggested that the results obtained through the use of the 
rule are always undesirable. In this paper there is no attempt 
to indicate the basis of limitation of liability; that problem can 
be solved satisfactorily only when the whole subject of legal cause 
is adequately treated. But regardless of what the limiting prin- 
ciple should be, the rule of Gorris v. Scott is ill-advised, because 





96 N. J. L. 262, 114 Atl. 316 (1921); Casista v. Boston & Maine R. R., 69 N. H. 
649, 45 Atl. 712 (1899); Di Caprio v. New York Cent. R. R., 231 N. Y. 94, 131 
N. E. 746 (1921) ; Hutto v. Southern Ry., 100 S. C. 181, 84 S. E. 719 (1915) ; Carter 
v. Redmond, 142 Tenn. 258, 218 S. W. 217 (1919); Bodgan v. Pappas, 95 Wash. 
579, 164 Pac. 208 (1917); Mossrud v. Lee, 163 Wis. 229, 157 N. W. 758 (1916); 
Steel Car Forge Co. v. Chec, 184 Fed. 868 (C. C. A. 7th, rg1r). 

48 Osborne v. Van Dyke, 113 Iowa 557, 85 N. W. 784 (1901). 

49 Eaton v. Mississippi River & B. T. Ry., 209 S. W. 974 (Mo. App. 1919). 

50 McKune v. Santa Clara Lumber Co., 110 Cal. 480, 42 Pac. 980 (1895) ; King 
v. San Diego Elec. Ry., 176 Cal. 266, 168 Pac. 131 (1917); Hyde v. Maison, 132 
Misc. 399, 229 N. Y. Supp. 666 (1928); La Point v. Hodgins Co., 48 N. D. 1032, 
188 N. W. 166 (1922); Lindler v. Southern Ry., 84 S. C. 536, 66 S. E. 995 (1910); 
Hines v. Morrow, 236 S. W. 183 (Tex. Civ. App. 1921); see Rosse v. St. Paul & 
Duluth Ry., 68 Minn. 216, 71 N. W. 20 (1897) ; cf. Fitzgerald v. St. Paul, M. & M. 
Ry., 29 Minn. 336, 13 N. W. 168 (1882) ; Salisbury v. Herchenroder, 106 Mass. 458 
(1871) ; Scott v. Missouri-Kansas-Texas R. R., 22 S. W.(2d) 654 (Mo. App. 1929); 
Slick Oil Co. v. Coffey, 72 Okla. 32, 177 Pac. 915 (1919); see Terre Haute & 
Indianapolis Ry. v. Williams, 172 Ill. 379, 5o N. E. 116 (1898). See also the opinion 
in Texas & Pac. Ry. v. Baker, 215 S. W. 556 (Tex. Comm. App. 1919), in which 
the court says in effect that the intention of the legislature in passing Jim Crow 
laws was to protect negro women from assault by white men. 
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it places the exercise of the function of limiting civil liability with 
the legislature in such a manner that that body performs the 
function without ever realizing that it is doing so. Good legislation 
is difficult enough when the legislature knows what it is doing. 
It is submitted that the rule should be abandoned because it buries 
a legal problem where it will not be consciously coped with and 
because it relegates to the legislature the solution of a problem 
which it has wisely not attempted to solve and deprives the judi- 
ciary of the responsibility and power of attempting a solution. 


CoNCLUSION 


The judiciary should determine the scope of the use of the doc- 
trine of negligence per se and prevent unwarranted rules of limi- 
tation of liability from frustrating its usefulness. The determina- 
tion should not be made capriciously or arbitrarily; the breach of 
every statute should not automatically be considered negligence 
per se; nor should the advantageous procedure which results from 
the use of the doctrine be junked because it is inappropriate for 
use in some cases. Similarly, rules of causation and limitation of 
liability which congeal the real problems of linking undesirable 
conduct to losses in arbitrary formule which are not based on the 
issues of policy involved should be abandoned. On the other hand, 
the determination of the suitability of the procedure which results 
from the use of the doctrine of negligence per se and the limits of 
liability resulting from its use should not be left to the hunch of 
the individual judge, to be handled as best he can on a semi- 
subconscious basis, but should be principled. And for this, there 
must be reliance upon judges skilled in the application and ref- 
ormation of general principles. 

Clarence Morris. 

University oF Wyominc Law ScHOooL. 
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CROWELL V. BENSON: INQUIRIES AND CONJECTURES. — Troublesome 
questions of judicial review of administrative findings of fact are raised 


by the decision of the Supreme Court in Crowell v. Benson. 


Having 


been injured while working on Benson’s barge, Knudsen filed a claim 





1 285 U.S. 22 (1932). 





: fe Sa ee ee en ae ee 


a-~o 





_— 


me 
sed 
ing 
im 











NOTES 479 


against Benson under the Longshoremen’s and Harbor Workers’ Com- 
pensation Act,? the administration of which is entrusted to the United 
States Employees’ Compensation Commission, aided by special deputy 
commissioners.* Benson’s answer denied the existence of the requisite 
employer-employee relationship. Section 19(a) of the Act provides 
“. . . the deputy commissioner shall have full power... to. 
determine all questions in respect of such claim.” * After a hearing at 
which conflicting evidence upon the issue of employment was received, 
Deputy Commissioner Crowell found that Knudsen was an employee 
and awarded him compensation. Benson brought a proceeding to set 
aside the award under § 21(b): “If not in accordance with law, a 
compensation order may be suspended or set aside . . . through injunc- 
tion proceedings . . . instituted in the Federal district court... .”5 
The district judge refused to consider the record of the administrative 
proceeding and held a trial de novo. On fresh evidence, he found that 
Knudsen was not in Benson’s employ and restrained the enforcement of 
the award.® -The decree was affirmed by the circuit court of appeals,’ 
and, on certiorari, by the Supreme Court.® Justices Brandeis, Stone, 
and Roberts dissented. 

The obscurity of the majority opinion necessitates an attempt to out- 
line the rationale of the decision. The Chief Justice first found the sub- 
stantive provisions of the Act valid.® In considering the procedural pro- 
visions, he decided that the Act provides ample opportunity for judicial 
review of questions of law.’° Next a most important difference between 
two categories of fact questions was noted. Where the facts are “ within 
the purview of the Act ” — those regarding “ the circumstances, nature, 
and extent of the injuries sustained by the employee,” the Chief Justice 
found that neither the due process clause nor Article III ** forbade final 
administrative determination. However, when facts are “ fundamental 
or ‘ jurisdictional ’, in the sense that their existence is a condition prece- 
dent to the operation of the statutory scheme ” — the facts of employ- 
ment and locale of injury, under the Longshoremen’s Act — a “ different 
problem is presented ”.12 On these questions the commissioner’s find- 





2 44 Stat. 1424 (1927), 33 U.S. C. Supp. V 8§ go1—-so (1931). For brief ac- 
counts of the problem and decisions leading to the passage of the Act, see Note 
(1932) 41 YALE L. J. 1037, 1049-51; 3 WILLOUGHBY, CONSTITUTIONAL LAW OF THE 
Unitep States (2d ed. 1929) §§ 870-71. 

8 44 STAT. 1442 (1927), 33 U. S. C. Supp. V §939(a)(b) (1931). 

4 44 Stat. 1435 (1927), 33 U. S. C. Supp. V § 919(a) (1931). 

5 44 Strat. 1436 (1927), 33 U. S. C. Supp. V §921(b) (1931). 

6 Benson v. Crowell, 33 F.(2d) 137 (S. D. Ala. 1929), (1929) 43 Harv. L. Rev. 
131, supplemental opinion, 38 F.(2d) 306 (S. D. Ala. 1930). 

7 Crowell v. Benson, 45 F.(2d) 66 (C. C. A. 5th, 1930). 

8 Crowell v. Benson, 285 U. S. 22 (1932). For comments on the decision, see 
Dickinson, Crowell v. Benson: Judicial Review of Administrative Determinations 
of Questions of “ Constitutional Fact” (1932) 80 U. or Pa. L. Rev. 1055; Note 
(1932) 41 YALE L. J. 1037; Note (1932) 30 Micu. L. Rev. 1312; (1932) 32 Cot. L. 
Rev. 738; (1932) 10 N. Y. U. L. Q. REv. 98. 

9 285 U.S. at 39-42; see 3 WILLOUGHBY, OP. cit. supra note 2, § 1221. Respond- 
ent’s brief contained no contention on this point, nor was any question of review 
of findings of law raised. 

10 285 U.S. at 45-46, 49-50. 

11 Jd. at 46-47, 54. 

12 Td. at 54. 
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ings, if challenged, cannot be final; such facts must be judicially rede- 
termined. Whether this is demanded by due process the Chief Justice 
leaves in doubt.’* In any event, administrative finality is not consistent 
with that “ appropriate maintenance of the Federal judicial power ” + 
which Article III requires. With this established, it was further held, 
apparently because of the incidence of Article III, that the dis- 
trict court “did not err” in granting a trial de novo on the issue of 
employment.?® 

' The dissentients’ fears that Crowell v. Benson would hamper the 
efficient administration of the Act *® have not thus far materialized.’” 
But the explanatory and delimiting dicta which becloud the majority 
opinion, and the uncertainty, inherent in the broad range traversed, as 
to which of the several possible bases constituted the actual ground of 
decision, raise critical questions of the impact of the case on adminis- 
trative and constitutional law. 

In essaying to catalogue these questions and searching the majority 
opinion for their answers,’* it must be remembered that the Chief 
Justice considered successive problems. Clearly, it was necessary to 
decide that “ fundamental and ‘ jurisdictional’ facts” should be judi- 
cially redetermined on the weight of the evidence before discussing the 
issue of trial de novo.’® It is with the establishment of this underlying 
requirement that the majority opinion seems almost solely concerned.”° 

Of the several rationes decidendi available, the due process clause 
seemed to the district court and the circuit court of appeals to demand 
judicial redetermination of administrative findings under the Act.” In 
Ohio Valley Water Co. v. Ben Avon Borough,?* the Court had decided 
that due process entitled a public utility to “ a fair opportunity for sub- 
mitting [the issue whether rates set by a state public service commission 
were confiscatory] to a judicial tribunal for determination upon its own 
independent judgment as to both law and facts... .””* In Ng Fung 


18 Td. at 46. 14 Td. at 56-57. 15 Td. at 64. 

16 See Brandeis, J., dissenting, 285 U.S. at 93-94. With this prophecy several 
commentators agreed. See, e.g., Dickinson, supra note 8, at 1061-63; Note (1932) 
41 YALE L. J. 1037, 1047-48. 

17 Information recently received from the commission indicates that the decision 
has not increased the frequency of appeals to the courts. Moreover, the fiscal year 
in which Crowell v. Benson was decided evidenced a marked decrease in the per- 
centage of cases in which injunctions were sought. Compare FrrTEENTH ANN. REP. 
U. S. Emptoveses’ Comp. Comm. (1931) 70, with SIXTEENTH id. (1932) 40-42. 

18 In view of the exhaustive analyses of the authorities and the practical con- 
siderations bearing upon the decision, in Mr. Justice Brandeis’ dissent, in Dickinson, 
supra note 8, and in Note (1932) 41 YALE L. J. 1037, further discussion of these 
aspects would be repetitious. 

19 The minority contented itself with a consideration of the arguments on the 
issue of trial de novo. See note 73, infra. Professor Dickinson contended that the 
“  . . appeal turned on [this] single question. . . .” Supra note 8, at 1056. This is 
true only in the sense that this was the minimum which would warrant reversal. 

20 285 U.S. at 42-63; see pp. 489-90, infra; cf. Dickinson, supra note 8, at 1073. 

21 The district judge rested his conclusion on the ground that administrative 
finality would violate both the Fifth Amendment and Article III. 33 F.(2d) at 142. 
In a supplemental opinion delivered the following year more stress was placed on 
the argument under Article III. 38 F.(2d) at 306. The circuit of appeals relied 
almost exclusively on the due process clause. 45 F.(2d) at 67 et seq. 

22 253 U.S. 287 (1920). 

23 Id. at 289. No question of trial de novo was raised. The decision has usu- 
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Ho v. White,** it was held that one facing expulsion *° as an alien, who 
claimed American citizenship with a show of right, was entitled, upon 
habeas corpus, to a judicial determination of that issue.2® The promi- 
nent citation of these precedents throughout the majority opinion may 
indicate that due process was the ground of decision,” a view deriving 
some support from the Delphic utterance: “. . . the statute contains 
no express limitation attempting to preclude the court, in proceedings 
to set aside an order as not in accordance with law, from making its own 
examination and determination of facts whenever that is deemed to be 
necessary to enforce a constitutional right properly asserted.” ** This 
is supplemented by the statement that, where the case is one of employ- 
ment within the scope of the Act, as distinguished from one “ involving 
constitutional rights ”’,?° the “ use of the administrative method ” for the 
settlement of fact-questions does not violate the Fifth Amendment.*° 
Does this imply that use of the administrative method for determination 
of “ jurisdictional ” facts does deny due process? 

The due process clause of the Fourteenth Amendment is generally re- 
garded as having an incidence upon state legislation similar to that of 
the Fifth Amendment upon federal enactments.*t Are state adminis- 
trative agencies to be shackled by the requirement of judicial redeter- 
mination imposed in Crowell v. Benson? Particularly, is the efficient 
operation of state workmen’s compensation acts to be so hampered? In 
the light of the Court’s disposal of attacks upon the procedural pro- 
visions of such laws,** this is unlikely. Doubt therefore arises whether 





ally been explained on the ground of the legislative nature of the commission’s order 
and the inextricable intermingling, in a question of confiscation, of issues of law 
and fact. See Brandeis, J., dissenting, 285 U.S. at 91, and articles listed id., n.27. 

24 259 U.S. 276 (1922). , 

25 Cf. United States v. Ju Toy, 198 U.S. 253 (1905), where it was held that an 
administrative determination of the jurisdictional fact of citizenship was conclusive 
as to a person seeking admission to the United States. See FrEuND, ADMINISTRATIVE 
Powers OVER PERSONS AND PROPERTY (1928) 292; VAN VLECK, ADMINISTRATIVE 
ContTrROL oF ALIENS (1932) 188 et seq. 

26 Mr. Justice Brandeis, who delivered the opinion of the Court in the Ng Fung 
Ho case, distinguished it in his dissent: “ In Ng Fung Ho . . . the statute authorized 
the deportation only of aliens, without provision for judicial review of the executive 
order. . . . No question arose as to whether Congress might validly have provided - 
for review exclusively upon the record made in the executive department; nor as 
to the scope of review which might have been permissible upon such record.” 
285 U.S. at go, n.26(a). 

27 These cases, though involving no question of Article III, are cited as “ illus- 
trative” of the scope of “ judicial power ” under the consideration of Article III. 
285 U.S. at 60. 

28 Td. at 46. 

29 The catch phrase, “ constitutional right,” is frequently used by the Chief 
Justice without explanation. See Cuthbert Pound, Constitutional Aspects of Ad- 
ministrative Law in FREUND, GROWTH OF AMERICAN ADMINISTRATIVE LAw (1923) 
110: “ The term ‘ constitutional right’ as applied, in the first instance, to a new 
problem, is often of a vague and unsubstantial nature, dependent upon the proper 
balancing of many conflicting interests, social, public and private.” 

80 285 U.S. at 46. 

a 81 See 3 WILLOUGHBY, op. cit. supra note 2, § 1108; Note (1929) 29 Cor. L. 
Ev. 624. 

82 In a per curiam opinion in Dahlstrom Metallic Door Co. v. Industrial Board, 
284 U. S. 594 (1932), the Court affirmed the holding of the New York Court of 
Appeals (Helfrick v. Dahlstrom Metallic Door Co., 256 N. Y. 199, 176 N. E. 141 
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due process was the basis of the Court’s insistence on judicial process in 
Crowell v. Benson.** 

But this argument fails if Crowell v. Benson is regarded as a declara- 
tion that “ due process of law ” under the Fifth Amendment guarantees 
adherence to the principle of a tripartite division of federal powers.** 
Even under this hypothesis, the case would seem to control findings of 
“ jurisdictional ” fact by the Interstate Commerce Commission, the 
Federal Trade Commission, and other federal administrative agencies.*® 
But the Chief Justice has suggested that the doctrine will not be applied 
to determinations of such bodies.** These circumstances, the summary 
disposal of the due process contention,*’ and the extended discussion of 
Article III indicate that the latter rather than due process was the basis 
of decision. 





(1931)) that the provision of the New York Workmen’s Compensation Law giving 
finality to the administrative findings “as to all questions of fact ” did not violate 
the Fourteenth Amendment. Though the disputed fact was not one designated in 
the instant case as “ jurisdictional”, no distinction was drawn. See Note (1932) 
41 YALE L. J. 1037, 1045, n.22. 

However, in the present case the Dahlstrom decision is cited as one in which 
“ substantive provisions ” were sustained “ against objections under the due process 
clause of the Fourteenth Amendment.” 285 U.S. at 41-42. But see Brandeis, J., 
dissenting, id. at 77; Note (1932) 41 YALE L. J. 1037, 1046, n.25. 

Professor Dickinson asserts, “In Booth-Fisher Pic] Co. v. Industrial Comm., 
it was held [by the Supreme Court] that a compulsory workmen’s compensation 
act would be unconstitutional if it did not permit the reviewing court to reach its 
independent conclusion as to whether or not the injury was in fact wilfully self- 
inflicted. . . .” Supra note 8, at 1076. But the case referred to was expressly de- 
cided on the basis of the “ elective or voluntary character of the Wisconsin Com- 
pensation Act ”, and no dicta to the effect claimed appear. Booth Fisheries Co. v. 
Industrial Comm., 271 U. S. 208, 210 (1926), (1927) 21 Int. L. Rev. 385. See also 
Note (1932) 41 YALE L. J. 1037, 1045, n.22. 

83 In disposing of state authorities as irrelevant, it is stated that “. . . a State 
may distribute its powers as it sees fit, provided only that it acts consistently 
with ... due process... .” 285 U.S. at 57. The conclusion is inescapable that 
some further requirement exists in the instant situation. See Note (1932) 41 YALE 
L. J. 1037, 1040-41, concluding that the Court “easily avoided the due process 
attack on the ‘ procedural requirements’ ”. 

However, Mr. Justice Brandeis says in his dissent: ‘“‘ If there be any controversy 

. to which the judicial power extends that may not be subjected to the conclusive de- 
termination of administrative bodies or federal legislative courts, it is not because of 
any prohibition against the diminution of the jurisdiction of the federal district 
courts as such, but because, under certain circumstances, the constitutional require- 
ment of due process is a requirement of judicial process.” 285 U.S. at 87. 

84 There is, however, no hint in the majority opinion that the requirements of 
Article III are hereafter to be an element of due process under the Fifth Amendment. 
The little evidence is to the contrary: “ Nor have we simply the question of due 
process in relation to notice and hearing.” 285 U.S. at 56. See also Katz, Federal 
Legislative Courts (1930) 43 Harv. L. Rev. 894, 917. 

85 For an extensive list of cases in which the fact-findings of various administra- 
tive agencies have been held conclusive, see Brandeis, J., dissenting, 285 U. S. at 
70, n.5, 87, n.23. See also Lloyd Sabaudo Societa Anonima Per Azioni v. Elting, 
53 Sup. Ct. 167, 170-71 (1932). 

Of course, due process may call for different types of adjudication where differ- 
ent interests are sought to be protected. See Brandeis, J., dissenting, 285 U. S. at 87, 
supra note 33; Dickinson, supra note 8, at 1077, n.65. But the majority does not 
advert to this possibility. 

36 285 U.S. at 50; see note 45, infra. 

87 285 U.S. at 45-48. 
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Turning to “the contention based upon the judicial power of the 
United States . . . (Const. Art. III) . . .”, the Chief Justice quoted ** 
a famous dictum as embodying the general principle: “. . . we do not 
consider Congress can . . . withdraw from judicial cognizance any mat- 
ter which from its nature, is the subject of a suit at the common law, or in 
equity, or admiralty... .”*® Here “the question [is] whether the 
Congress may substitute for constitutional courts, in which the judicial 
power of the United States is vested, an administrative agency . . . for 
the final determination of the existence of the facts upon which the en- 
forcement of the constitutional rights of the citizen depend [sic].” *° 
For Congress to vest the authority to make all determinations of fact 
“ with finality in its own instrumentalities or in the Executive Depart- 
ment . . . would be to sap the judicial power as it exists under the 
Federal Constitution, and to establish a government of a bureaucratic 
character alien to our system. . . .” *4 Evidently the majority is restat- 
ing the doctrine of separation of powers.*? But the exact place of Article 
III in the logical development of the requirement of judicial redeter- 
mination is obscure. 

In the process of distinguishing proffered precedents dealing with the 
operation of other federal administrative agencies,** the Chief Justice 
noted an “at once apparent” distinction “ between cases of private 
right [“. . . the liability of one individual to another under the law as 
defined . . .”**] and those which arise between the Government and 
persons subject to its authority in connection with the performance of 
the constitutional functions of the executive or legislative depart- 
ments.” *® The enumeration of “ administrative agencies created for the 





38 Td. at 49. 
39 See Den ex dem. Murray v. Hoboken Land and Improvement Co., 18 How. 
272, 284 (U.S. 1856). See also 2 WILLOUGHBY, op. cit. supra note 2, §§ 802-024. 

40 285 U. S. at 56. 

41 However, it must be remembered that the “ finality ” which the Chief Justice 
so feared would not have been absolute under the Act. Lack of sufficient evidence 
to support a finding of fact by an administrative agency constitutes a question of 
law. See American School of Magnetic Healing v. McAnnulty, 187 U. S. 94, 109 
(1902); Ng Fung Ho v. White, 259 U. S. 276, 284 (1922). Under the Act, ques- 
tions of law are reserved to the courts. Such reservation has been thought a suffi- 
cient check upon arbitrary decisions. See Bates & Guild Co. v. Payne, 194 U. S. 
106, 109 (1904). It cannot, of course, correct errors of judgment. But the Chief 
Justice’s fears do not appear to extend to these. See p. 490, infra. Nor can it be 
categorically asserted that administrative officers are more prone to err than are 
judges. See Arnold, The Réle of Substantive Law and Procedure in the Legal 
Process (1932) 45 Harv. L. Rev. 617, 624 et seq. 

42 For a history of the doctrine, see 3 WiILLouGHBY, op. cit. supra note 2, 
§§ 1058-74. Richard Joyce Smith states that Crowell v. Benson “indicates the 
unfortunate consequence of subordinating the function of the governmental agency 
to the traditions of judicial review.” Book Review (1932) 41 YALE L. J. 936, 937, 
n.5. He later speaks of “ the great American illusion called ‘ Separation of Powers’ ”. 
Id. at 938. But cf. Cuthbert Pound, The Judicial Power (1922) 35 Harv. L. Rev. 

8 


iE 

48 See Brandeis, J., dissenting, 285 U.S. at 69-70, especially n.5; 86-88. 

44 Jd. at 51. 

45 Jd. at 50. This classification apparently had its origin in a dictum in Ex 
parte Bakelite Corp., 279 U. S. 438, 451 (1929), where the Court referred to 
“various matters, arising between the government and others, which from their 
nature do not require judicial determination. . . .” as suitable for adjudication in 
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determination ” of cases of the latter class includes those established 
“in connection with the exercise of the congressional power as to inter- 
state and foreign commerce, taxation, immigration, the public lands, 
public health, the facilities of the post office, pensions and payments 
to veterans.” *® This distinction fortunately excludes these im- 
portant fields from the rule of Crowell v. Benson.“* However, an 
attempt to discover its basis, its rationale, and its future as a con- 
stitutional limitation on administrative justice, leads into fundamental 
difficulties. 

The language of the “ distinction ” is susceptible of several interpre- 
tations. The grant of legislative power in Article I, Section 8, is the 
constitutional basis for the congressional powers enumerated. It seems 
that the chief constitutional limitations upon their exercise are to be 
found in the Fifth Amendment.**® On the other hand, the congressional 
power to amend the maritime law would not exist but for the grant of 
federal judicial power in Article III, Section 2.*° Does the “at once 
apparent ” distinction arise because of this difference in basis, and is 
it because of this difference in basis that a requirement of judicial review 
transcending that of due process is imposed in the principal case? The 
validity of this hypothesis would be tested by a case of “ private right ” 
in which one party demanded judicial redetermination of a finding of 
jurisdictional fact made by a federal administrative agency established 
under the grant of legislative authority in Section 8 of Article I. Sup- 
pose the Longshoremen’s Act were transplanted to the field of inter- 
state commerce. ‘Though the Chief Justice recognizes congressional 
power over commerce as distinct from congressional authority over 
maritime law,°° would the doctrine of Crowell v..Benson therefore be 
held inapplicable? 

It is more probable that from the requirement of judicial review set 
up in the instant case are exempted only administrative proceedings in 
the direct performance of executive or legislative functions, which neces- 
sarily take the form of controversies “. . . between the government and 
persons subject to its authority. . . .”°! This exemption has a common 





legislative courts. See Katz, supra note 34, at 912 et seq.; Brandeis, J., dissenting, 
285 U.S. at 87, n.23. 46 Td. at 51. 

47 Although the distinction was enunciated in the course of the discussion of 
Article III, the language in which it is couched clearly indicates that whatever the 
ratio decidendi of the instant case, the Chief Justice regarded the enumerated 
powers as outside the scope of its doctrine. 

48 The Fifth Amendment could be said to contain the only constitutional limi- 
tations on these powers but for the specific restrictions imposed by Article I, Sec- 
tion 9. 

Given suitable notice and opportunity to be heard, an administrative deter- 
mination of fact-questions in these fields generally satisfies the Fifth and Fourteenth 
Amendments. See Notes (1931) 80 U. or Pa. L. Rev. 96; (1932) id. 878; 3 Wm- 
LOUGHBY, Op. cit. supra note 2, §§ 1144 et seq., 1225. Those cases in which the Court 
apparently held that due process required judicial process are explained by Bran- 
deis, J., dissenting, 285 U. S. at 88-93. See note 26, supra; cf. 285 U.S. at 53-54, 56. 

49 See 3 WILLOUGHBY, oP. cit. supra note 2, § 866; Southern Pac. Co. v. Jensen, 
244 , S. 205, 214-15 (1917). But cf. The Lottawanna, 21 Wall. 558, 577 (U. S. 
1874). 

50 285 U.S. at 55, n.18. See note 49, supra. 

51 That even this exemption is absolute is doubtful. Several pages after noting 
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sense basis in the obvious gain in efficiency from permitting the legisla- 
tive and executive arms the maximum freedom consistent with due 
process. Further, it averts danger of intra-governmental friction 
through restriction of the direct authority of one branch by another.** 
On this interpretation, Article III does no more than confine adminis- 
trative finality to what, before the workmen’s compensation acts, was 
deemed the field of administrative action.** Of course, if Article III 
was the basis of decision, the procedure of state administrative bodies 
will remain unaffected,°° except to the extent that Crowell v. Benson 





the distinction, the Chief Justice makes the noncommittal observation that “ even 
where the subject lies within the general authority of the Congress, the propriety 
of a challenge by judicial proceedings of the determinations of fact deemed to be 
jurisdictional, as underlying the authority of executive officers, has been recog- 
nized.” 285 U.S. at 58. This, of course, questions the validity of the “at once 
apparent ” distinction. And the manner in which the Chief Justice notes an ex- 
ception to a general rule without explanation, approval, or disapproval typifies 
the inconclusiveness of the majority opinion. 

It seems clear that the presence of the government in a controversy will not 
prevent the application of the doctrine. Under § 44(c) of the Act, “ Each em- 
ployer shall pay $1,000 [into a special fund] as compensation for the death of 
an employee of such employer resulting from injury where the deputy commis- 
sioner determines that there is no person entitled under this act to compensation 
for such death. .. .” Although the government is necessarily a party to many 
controversies arising under this section, it seems entirely unlikely that the Court 
would hold Crowell v. Benson therefore inapplicable. See note 54, infra. See also 
Brandeis, J., dissenting, 285 U.S. at 87, n.23: “ The suggestion that due process does 
not require judicial process in any controversy to which the government is a party 
would involve a revision of historic conceptions of the nature of the federal judicial 
system.” 

52 See Cuthbert Pound, supra note 29, at 122; Dickrnson, ADMINISTRATIVE 
JUSTICE AND THE SUPREMACY OF THE LAW (1927) 268 et seq. 

53 “Tn theory, at least, executive and legislative power and justice, properly 
exercised, are not proper subjects of judicial review, even though questions of law 
are raised; determinations which are within the power of the legislative or the 
executive are and should be final and conclusive... .” Cuthbert Pound, supra 
note 29, at 123. 

54 See FREUND, op. cit. supra note 25, at 14: “ The administrative instead of 
judicial determination of workmen’s compensation awards is . . . an anomaly... . 
Both reparations and compensation awards under the New York type of law be- 
long to the system of remedial justice and will not be included in the following 
analysis of administrative powers.” Cf. Note (1922) 35 Harv. L. Rev. 450; Cuth- 
bert Pound, supra note 29, at 110 et seq. 

It might seem that administrative finality would be confined more closely than 
heretofore if the rule of Crowell v. Benson were to apply, as seems probable, to 
cases under a similar statute enacted by virtue of congressional power over inter- 
state commerce. And the mode in which Article III can possibly affect the opera- 
tion of commissions created pursuant to a power expressly granted in Article I 
may appear obscure. The solution may lie in the fact that settlement of controver- 
sies ‘under such a law would not be a direct exercise of the congressional power. 
Moreover, the cases would arise under the “laws of the United States” to which 
Article III extends “the judicial power.” 

55 See Prentis v. Atlantic Coast Line Co., 211 U.S. 210, 225 (1908). Compare 
the generalization in Note (1932) 41 Yate L. J. 1037, 1054: “ Whether by virtue 
of the due process clause or the ‘ separation of powers’ doctrine, fact findings of 
all administrative bodies,,whether federal or state, must be subject to independent 
judicial redetermination (and, in the federal courts, in disregard of the record 
before the administrative when the petitioner so desires) if the findings are placed 
within stated metaphysical categories.” If this says anything more than that the 
doctrines of the Ben Avon case and Crowell v. Benson will apply where the Court 
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may persuade state courts to give analogous state constitutional pro- 
visions similar effect. However, the majority opinion leaves uncer- 
tain whether this conjecture is correct, or whether, in some other 
way, Article III, due process, or a combination is involved in the de- 
cision. 

Whatever his reason, the Chief Justice makes clear that, to avoid 
constitutional doubts, certain fact-questions arising under the Act must 
be open to redetermination in court. The Act provided for review in 
the federal district courts, and throughout his opinion the Chief Justice 
emphasizes their “ constitutional” character. But the only constitu- 
tional courts are those created pursuant to the grant of judicial power 
in Article III.°* Can the requirement of judicial review set up in Crowell 
v. Benson be satisfied only by trial in such courts? The Act itself pro- 
vides that “if the injury occurred in the District [of Columbia] ”, the 
injunction proceedings are to be brought in the Supreme Court of the 
District.5* Yet it is likely that review by this “ legislative ” court,** 
which deals daily with matters of “ private right ”, will be sufficient.®° 
An acute writer had previously concluded that the Supreme Court does 
not regard Article III as having “‘ application . . . outside the limits of 
the states”’.°° On this hypothesis, if Article III is the basis of the 
present decision, its requirement of judicial redetermination need not be 
satisfied in the District of Columbia.* 

However, suppose the Act had provided for review in state courts. 
The probability that such redetermination of federal administrative 
findings would suffice *? may at first impression raise doubts, expressed 





chooses to apply them, it seems inaccurate. There is nothing in either of these 
decisions which leads to the conclusion that they apply to “all administrative 
bodies”. On the contrary, the distinctions drawn indicate that a limited scope is 
intended. See id. at 1055, n.54. But cf. Brandeis, J., dissenting, 285 U.S. at 92, 
n.28. 56 See Ex parte Bakelite Corp., 279 U. S. 438, 449 (1929). 

57 44 STAT. 1436 (1927), 33 U.S. C. Supp. V § 921(b) (1931). 

58 Created pursuant to Article I, Section 8, paragraphs 17, 18; see Ex parte 
Bakelite Corp., 279 U. S. 438, 450 (1929) ; Katz, supra note 34, at 897-903. 

59 Cf. Georgia Casualty Co. v. Hoage, 59 F.(2d) 870 (App. D. C. 1932), which 
arose under 45 Stat. 600 (1929), D. C. Cone tit. 19, § 11 (1929), which made the 
Longshoremen’s Act into a general workmen’s compensation law for the District 
of Columbia. The employer sued to enjoin the enforcement of an award, claiming 
that the commissioner had erred in finding the fact of employment. The Supreme 
Court of the District dismissed the bill. The Court of Appeals of the District 
affirmed on the ground that “no request was made of the lower court for a trial 
de novo, nor was any new evidence offered. . . .” There was no suggestion that 
a trial de novo in the Supreme Court of the District would not satisfy the require- 
ments of the doctrine of Crowell v. Benson. 

60 See Katz, supra note 34, at 903. 

61 Since in Crowell v. Benson the Court construed the Act as requiring trial 
de novo of jurisdictional facts, this construction will probably be followed in all 
cases arising under the terms of the Act. Thus, even though Article III may 
not apply to the District of Columbia, and the considerations which dictated the 
requirement of trial de novo in Crowell v. Benson may therefore be absent, the 
Court of Appeals’ intimation in the Hoage case that a trial de novo would be 
given if requested is consistent with the view expressed in the text. See note 509, 
supra, The same reasoning would apply to cases arising under the Act in the 
territories. 

62 See 2 WILLOUGHBY, op. cit. supra note 2, § 803; Brandeis, J., dissenting, 
285 U. S. at 86, 87, especially n.22. 
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by the minority, whether Article III can have had any logical bearing 
on the decision. True, so long as no federal agencies are invested with 
powers which the Supreme Court regards as part of “the judicial 
power ”’, no question of Article III will arise. But it does not follow that 
Article III can have no place in the instant decision. Article III may 
demand only that insofar as Congress elects to draw matters essentially 
of judicial cognizance within the federal sphere, such matters must be 
placed for decision in constitutional courts. 

At any rate, whether or not Crowell v. Benson demands review by a 
constitutional court, only those facts which are “ fundamental or ‘ juris- 
dictional ’”’ need be redetermined.** Under the Act, we learn the locale 
of injury and the master-servant relation are facts of this class, “. . . 
indispensable to the application of the statute, not only because the 
Congress has so provided explicitly (§ 3), but also because the power of 
Congress to enact the legislation turns upon the existence of these con- 
ditions.” ** But what basis is there for the designation of these two 
facts alone as jurisdictional, when congressional power seems equally to 
turn upon the existence of an injury, its occurrence in the course of 
employment, and its not having been wilfully self-inflicted? ® More- 





68 See Katz, supra note 34, at 917: “. . . to argue broadly that the ‘ judicial 
power’ is not vested in the constitutional courts exclusively and may be vested 
by Congress in legislative courts would completely nullify the tenure and salary 
provisions of Article III. Obviously, these provisions were intended as limitations 
on the power of Congress. In order to give them such an effect one must assume 
that the Constitution forbids the vesting in legislative courts of some of the juris- 
diction of constitutional courts. And it would seem that the cases over which 
jurisdiction is thus vested exclusively in the constitutional courts are the cases in 
which the Constitution requires judicial determination and forbids executive or 
administrative finality.” See also pp. 484-85, n.54, supra. 

64 285 U.S. at 54. See the Chief Justice’s definition: “The term ‘ jurisdic- 
tional’ . . . suggests analogies which are not complete when the reference is to 
administrative officials or bodies. . . . In relation to administrative agencies, the 
question in a given case is whether it falls within the scope of the authority 
validly conferred.” Jd.n.17. See Sharp, Movement in Supreme Court Adjudica- 
tion (1933) 46 Harv. L. Rev. 361, 363; Note (1932) 41 YALE L. J. 1037, 1046. 

Mr. Justice Brandeis stated that the existence of the relation of employment 
was “not jurisdictional. It is guasi-jurisdictional. The existence of a relation of 
employment is a question going to the applicability of the substantive law, not to 
the jurisdiction of the tribunal.” 285 U.S. at 85. But cf, Brandeis, J., in Ng Fung 
Ho v. White, 259 U. S. 276, 284 (1922): “ Jurisdiction in the executive to order 
deportation exists only if the person arrested is an alien. The claim of citizenship 
is thus a denial of an essential jurisdictional fact.” Cf. note 26, supra. 

The confusing term “ jurisdictional fact ” is sometimes used in a totally differ- 
ent sense. See Dickinson, supra note 8, at 1065-67; cf. Western Indemnity Co. v. 
Pillsbury, 170 Cal. 686, 151 Pac. 398 (1926). 

65 285 U.S. at 55. Professor Dickinson takes the view that “ the doctrine of 
constitutional fact as developed in Crowell v. Benson applies to constitutional 
limitations on administrative jurisdiction the same reasoning which the doctrine 
of jurisdictional fact applies to statutory limitations.” Dickinson, supra note 8, 
at 1067. For a thorough discussion of the doctrine of jurisdictional fact and its 
use in the instant case, see id. at 1059-61, 1067, 1074. 

66 “ That there is a difference in kind, for example, between the defense that 
the injured claimant is not an employee, and that he was not acting as an employee 
when he was injured, or that there is a difference between the latter defense and 
the defense that the disability, if any, from which he suffers resulted only in part, 
or not at all, from the employment in which he claims to have suffered it, are 
propositions which employers will be unlikely to accept until they have submitted 
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over, whether the facts selected lie at the outposts of constitutional 
power is questionable. Could not Congress extend the scope of the Act 
to injuries occurring on docks and marine railways? ®* Is the employer- 
employee relation necessary to the imposition of absolute liability? °° 
The Act itself provides that, in certain instances, a contractor must 
compensate the employees of a subcontractor.®® Since no criteria 
clearly indicating why two of the many facts which underlie congres- 
sional authority were selected as “ jurisdictional ” emerge from study 
of the majority opinion,’® Croweil v. Benson again bequeaths a legacy 
of uncertainty. 

But the majority was satisfied that a “ serious doubt of constitution- 
ality ” ": would be raised if the statute were held to confer finality upon 
the commissioner’s finding on the fact-question of employment. It was 
then discovered that the Act might be interpreted to allow redetermina- 
tion of jurisdictional facts in the federal district courts, and decided that 
it should be so construed.”? 





them to the decision of the courts.” Brandeis, J., dissenting, 285 U.S. at 94, n.33. 
Cf. L’Hote v. Crowell, 286 U. S. 528 (1932), where the Court held, relying upon 
Crowell v. Benson, that it was error for a district court to try de novo the issue 
of dependency. 

67 See 2 WILLOUGHBY, Op. cit. supra note 2, §§$ 572-73, 3 id. §§ 858-63. Com- 
pare these statements: “In amending and revising the maritime law, the Congress 
cannot reach beyond the constitutional limits which are inherent in the admiralty 
and maritime jurisdiction. Unless the injuries to which the Act relates occur upon 
the navigable waters of the United States, they fall outside that jurisdiction.” 
285 U.S. at 55. 

“Tt has never been decided that the power of Congress to provide compensa- 
tion for injuries to workmen received in the course of maritime employment de- 
pends upon the injury having occurred upon navigable waters. . . . The Long- 
shoremen’s Act undertakes to cover only the field of admiralty jurisdiction within 
which the decisions of this Court have held uniformity to be required.” Brandeis, 
J., dissenting, 285 U. S. at 81, n.26. 

See Dickinson, supra note 8, at 1057; Note (1932) 41 Yate L. J. 1037, 1052. 
See also Robinson, Legal Adjustments of Personal Injury in the Maritime Industry 
(1930) 44 Harv. L. Rev. 223. 

68 “State workmen’s compensation laws almost invariably contain provisions 
for liability either to independent contractors or to their employees, sometimes 
absolute and sometimes conditioned upon default by the immediate employer; and 
these provisions appear to have been uniformly upheld.” Brandeis, J., dissenting, 
285 U.S. at 81, 83-84. The question raised before the commissioner in the instant 
case was whether Knudsen was an employee of Benson or an independent con- 
tractor. See Reply Brief for the Petitioner 6. 

69 44 STAT. 1426 (1927), 33 U.S. C. Supp. V § 904(a) (1931). 

70 See Chief Justice Hughes: ‘It is unnecessary to consider what circumstances 
or relations might permit the imposition of . . . liability [without fault] by 
amendment of the maritime law, but it is manifest that some suitable selection 
would be required. In the present instance, the Congress has imposed liability 
without fault only where the relation of master and servant exists in maritime em- 
ployment and .. . the fact of that relation . . . in the absence of any other justifi- 
cation, underlies the constitutionality of this enactment.” 285 U.S. at 56. On this 
theory, whenever there exists a constitutional limit on congressional power, the 
limit set in that direction by a statute, though within the probable constitutional 
limit, may become for the purpose of applying the doctrine of Crowell v. Benson 
to the situation, a “constitutional fact”. Is the selection of such facts to be a 
matter of judicial caprice? Cf. Brandeis, J., dissenting, 285 U. S. at 81, n.16, at 
94, 0.33. 71 Td. at 62. 

72 285 U.S. at 62-63. That this construction accorded with neither the obvious 
meaning of the language of the statute nor the legislative intent was crushingly 
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“ Assuming that the Federal court may determine for itself the ex- 
istence of these fundamental or jurisdictional facts, we come to the 
question, — Upon what record is the determination to be made? ” * 
To the dissentients, this constituted “the primary question”. Mr. 
Justice Brandeis devoted thirty pages to an overwhelming demonstration 
of the unsoundness of the majority’s reasoning on this point, stressing 
that, because of the quasi-judicial character of the administrative pro- 
ceeding under the Act, a trial de novo was unnecessary.”* 

But the Chief Justice, paying no attention to this argument, disposed 
in a single page of the contention that the district court erred in receiv- 
ing new evidence. Forthright effectuation of legislative intent was the 
ostensible motif. ‘‘ By providing for injunction proceedings, the Con- 
gress evidently contemplated a suit as in equity, and in such a suit the 
complainant would have full opportunity to plead and prove [the non- 
existence of a jurisdictional fact] and hence that the case lay outside 
the purview of the statute.” 7° Is the right to a trial de novo to be gov- 
erned by the form of appeal provided? ** Is the majority merely ap- 
proving the interpretation of the district court? Will trial de novo be 
unnecessary where the mode of review provided is appellate in form — 
unlike the injunction proceedings here —as well as in substance? 77 
Apparently not, for “ the essential independence of the exercise of the 
judicial power of the United States in the enforcement of constitutional 
rights requires that the Federal court should determine such an issue 
upon .. . the facts elicited before it.” 7* This appears to voice a re- 
quirement of Article III; but no citation of authority accompanies the 
statement. And the relation of the requirement of trial de novo to the 


majority’s previous reasoning is debatable. The somewhat perfunctory 





demonstrated by Mr. Justice Brandeis. 285 U.S. at 66-77. For criticisms of the 
technique used to achieve the result reached by the majority, see Dowling, Dissec- 
tion of Statutes (1932) 18 A. B. A. J. 298; Note (1932) 41 YALE L. J. 1037, 
1043, N.21. 

73 285 U.S. at 63. See note 19, supra. 

74 285 U.S. at 88-91. The form of the administrative proceeding usually deter- 
mines the character of review necessary. See Dickinson, supra note 8, at 1060-61; 
Note (1932) 41 YALE L. J. 1037, 1054; Frankfurter, The Task of Administrative 
Law (1927) 75 U. or Pa. L. Rev. 614, 619-20; FREUND, op. cit. supra note 25, at. 
279. The proceedings before the deputy commissioners under the Longshoremen’s 
Act are substantially judicial except for the disregard of technical rules of evidence. 
See 285 U.S. at 42-44; Brandeis, J., dissenting, 285 U.S. at 88. Cf. Gray, THe Na- 
TURE AND SOURCES OF THE LAW (1909) 109: “ A judge .. . is a man appointed ... 
to determine duties and the corresponding rights upon the application of persons 
claiming these rights. It is the fact that such application must be made to him, 
which distinguishes a judge from an administrative officer.” 

75 285 U.S. at 63-64. Cf. note 72, supra. 

76 Compare note 74, supra. 

77 See Dickinson, supra note 8, at 1067: “ Where the review proceeding is not 
collateral but is substantially appellate, as in proceedings by certiorari or statutory 
injunction, the opportunity of the reviewing court to correct errors of fact by an 
examination of the record renders an independent retrial of the facts not merely 
wasteful but unnecessary, whether the facts are jurisdictional or not.” 

78 285 U. S. at 64. Cf. Freunn, op. cit. supra note 25, at 293-04: “. . . the 
most recent tendency is to restrict the reviewing court to the administrative evi- 
dence, permitting it merely to require the taking of additional evidence for report 
to the court.” But Professor Freund is speaking of the legislative tendency, not of 
a tendency in the application of constitutional limitations. 
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consideration of the point seems loosely appended. If the requirement 
of trial de novo can be sloughed off, the most undesirable effects to be 
anticipated from a widespread application of Crowell v. Benson may be 
averted. But commentators have expressed a belief that the majority 
opinion implies the necessity of a trial de novo in every case where 
judicial redetermination is essential.7® In this possibility inheres the 
greatest danger that Crowell v. Benson will seriously diminish the future 
effectiveness of administrative determination.®° 

Mr. Justice Brandeis has pointed out that when Crowell v. Benson 
confronted the Supreme Court, that body was subjected to the combined 
force of state court adjudications,** inferior federal court decisions,** 
obvious legislative intent expressed in apt language,** the patent prac- 
tical advantages of permitting all administrative findings of fact to be 
final if supported by evidence, and the even more obvious expediency 
of restricting review to the record prepared by the commissioner, all 
persuasive of a result contrary to that reached. The majority’s con- 
clusion was the more surprising in view of the trend of the twentieth 
century toward constantly increasing use of administrative agencies. 
But encroachment upon fields previously of exclusively judicial cogni- 
zance has provoked the hostility of leaders of the judiciary.** This Lord 
Chief Justice Hewart has voiced in a furious criticism of bureaucracy 
in England.*® Chief Justice Hughes expressed a less extravagant feel- 
ing a year before Crowell v. Benson. ‘The power of administrative 
bodies to make findings of fact which may be treated as conclusive, if 
there is evidence both ways, is a power of enormous consequence. An 
unscrupulous administrator might be tempted to say, ‘ Let me find the 
facts for the people of my country, and I care little who lays down the 





79 E.g., Dickinson, supra note 8, at 1060; Note (1932) 41 Yate L. J. 1037, 
1055. 
80 Obviously, the requirement of trial de novo is much more burdensome than 
that of judicial redetermination, and it is on the former ground that the case 
has been subjected to severe criticism. See Brandeis, J., dissenting, 285 U.S. 92-04. 
See also Dickinson, supra note 8, at 1061: “‘ Wherever it is attempted to give, in the 
form of a trial de novo, wider protection against the decision of an administrative 
tribunal, the practical result is to undermine the effectiveness of the administra- 
tive action.” See Note (1932) 41 YALE L. J. 1037, 1049, 1056; Note (1932) 30 
Miczu. L. Rev. 1312, 1315. 

81 See Brandeis, J., dissenting, 285 U.S. at 68-69, especially 69, n.4 (collecting 
—_ decisions) ; Note (1932) 41 Yate L. J. 1037, 1047; cf. (1922) 35 Harv. L. 

EV. 761. 

82 See Brandeis, J., dissenting, 285 U. S. at 68, n.3 (collecting all inferior fed- 
eral court cases). 

83 See Brandeis, J., dissenting, id. at 66-77; note 72, supra. 

84 See Brandeis, J., dissenting, id. at 92-04. Cf. Hughes, C. J.: “. . . the effi- 
cacy of the plan depends upon the finality of the determinations of fact.” ‘Jd. at 47. 
But cf. id. at 65: “ It cannot be regarded as an impairment of the intended efficiency 
of an administrative agency that it is confined to its proper sphere. .. .” 

85 See Cuthbert Pound, supra note 29, at 131. “In the face of considerable 
protest, the tendency seems to be in the direction of taking power from the courts 
in such matters of public concern, rather than towards the broader delegation 
of administrative powers to the courts.” 

86 See Hewart, THe New Despotism (1929); Book Review (1930) 39 YALE 
L. J. 763; cf. Beck, OuR WonpDERLAND OF BUREAUCRACY (1932). 
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general principles.’” ** The power of a majority of the Supreme 
Court, in interpreting the Constitution, to give commanding force 
to judicial prejudices and predilections is not without ‘“ enormous 
consequence.” ** 





ReMeEpIEs AGAINST “ MILKING ” OF PROPERTY BY MorTGAGoRS. — 
Deflation of real estate values and consequent extinction of the equities 
of mortgagors has given new prominence to “ milking ” * on the part of 
debtors resigned to the loss of their property and determined to antici- 
pate every possible source of revenue before being compelled to sur- 
render possession. Frequently the mortgagor pockets the rents and 
profits, and fails to provide necessary repairs, or meet taxes, insurance, 
interest, or amortization instalments. The courts, hostile to the spolia- 
tion of property during the interval between default and final ousting 
from possession,” have recently been increasingly liberal in the appoint- 
ment of receivers to collect rents and profits.* Statutes facilitating this 
step in the event of waste or impairment of the security indicate a simi- 
lar tendency.* The accumulation of liens prior to that of the complain- 
ing mortgagee, either in the form of taxes or of interest on senior en- 
cumbrances,*® plus inadequacy of the security and insolvency of the 





87 See Hughes, N. Y. Times, Feb. 13, 1931, at 18; see also Hughes, Some As- 
pects of Development of American Law (1916) 39 N. Y. State B. A. Rep. 266, 
28 


5. 
88 See Birkenhead, The Development of the British Constitution in the Last 


Fifty Years (1923) 48 A. B. A. Rep. 224, 226. “In this sense your judges are 
the masters of your executive. Your constitution is a cast-iron document. It falls 
to be construed by the Supreme Court with the same sense of easy and admitted 
mastery as any ordinary contract. This circumstance provides a breakwater of 
enormous value against ill-considered and revolutionary change.” 


1 See Murray, Milking Time (1932) 149 ATL. MONTHLY 4109. 

2 It is this gap that gives the mortgagor his opportunity to milk the property. 
Ejectment is the normal remedy in title states which do not give effect to power of 
sale mortgages — a protracted process in a period of crowded calendars. See Note 
(1931) 80 U. or Pa. L. Rev. 269, 271; 3 Jones, Mortcaces (8th ed. 1928) § 1934. 
In lien jurisdictions, foreclosure will usually take several months, and in most states 
the sale is followed by a redemption period varying from four months to two years, 
during which possession is reserved to the mortgagor. See HANDBOOK oF THE 
NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAws (1927) 691. 

3 Cf., e.g., American Com. & Sav. Bank of Davenport v. McCammond, 238 
N. W. 77 (Iowa 1931) ; see (1932) 27 Int. L. Rev. 450; Notes (1929) 14 St. Louis 
L. Rev. 315; (1922) 26 A. L. R. 33; (1925) 36 id. 609; (1928) 55 id. 533. Com- 
pare Haas v. Chicago Bldg. Soc., 89 Ill. 498 (1878). 

4 Arx. Dic. Stat. (Crawford & Moses, 1921) § 8612; Cat. Cope Civ. Proc. 
(Deering, 1931) § 564; IpAno Cope (1932) § 6-601; IND. ANN. Stat. (Burns, 1926) 
§ 1300; Iowa Cope (1931) § 12713; Ky. Copes Ann. (Carroll, 1932) Civil Prac. 
$299; Mont. Rev. Cope (Choate, 1921) §9301; Nes. Comp. Stat. (1929) 
§ 20-1081(2); N. Y. C. P. A. (1920) $975; N. D. Comp. Laws Ann. (1913) 
§ 7588; Onto Gen. Cope (Page, 1932) $ 11894; Oxta. Stat. (1931) § 773; S. D. 
Comp. Laws (1929) § 2475; WasH. Comp. Stat. (Remington, 1922) § 741; Wyo. 
Rev. Stat. ANN. (1931) § 89-3601(2); see Note (1932) 45 Harv. L. REv. gor, 
903, n.15. 

5 The courts, in granting relief, rely upon the theory that a diversion of rents 
which permits such accumulations amounts to waste. Central Trust Co. of N. Y. 
v. Chattanooga R. & C. Ry., 94 Fed. 275 (C. C. A. 5th, 1899) ; Nusbaum v. Shapero, 
249 Mich, 252, 228 N. W. 785 (1930) ; Nielsen v. Heald, 151 Minn. 181, 186 N. W. 
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mortgagor,® generally will be sufficient reason for such an appointment.” 
A further basis for relief occasionally will be supplied by an express 
pledge of rents and profits * coupled with an agreement to allow the 
appointment of a receiver.® 

Not infrequently, mortgagors render this protection nugatory by 
entering into leases which require payment in advance for the entire 





299 (1922) ; Cortleyeu v. Hathaway, 11 N. J. Eq. 39 (1855) ; cf. Shepherd v. Pepper, 
133 U. S. 626 (1890) ; see Grether v. Nick, 193 Wis. 503, 509, 213 N. W. 304, 307, 
215 N. W. 571 (1927); (1932) 30 Micu. L. Rev. 975; Unirorm Rear Estate 
Mortecace Act §§ 4(1), 22(1), HanpBook or THE NATIONAL CONFERENCE OF Com- 
MISSIONERS ON UNIFORM STATE LAws (1927) 677, 689. 

6 The typical case combines accumulation of prior liens and insufficiency of the 
security as elements essential to the granting of relief. See the cases cited in note 5, 
supra. However, in some instances a mere showing of inadequacy of the security 
and insolvency of the mortgagor has been deemed sufficient. Grant v. Phoenix Life 
Ins. Co., 121 U.S. 105 (1887) ; Aetna Life Ins. Co. v. Broeker, 166 Ind. 576, 77 N. E. 
1092 (1906); Peters v. Bossman, 180 Wis. 62, 192 N. W. 465 (1923); see 2 CLARK, 
ReceIvers (2d ed. 1929) § 947; 1 Wi1tTsiE, MortcacE Forectosure (4th ed. 1927) 
§ 558. And even insolvency has not been considered essential in exceptional cases. 
E.g., American Com. & Sav. Bank of Davenport v. McCammond, 238 N. W. 77 
(Iowa 1931). 

7 However, the view is occasionally taken that statutes enacting the lien theory 
of mortgages and confirming possession in the mortgagor until the expiration of the 
redemption period preclude the appointment of a receiver. Guy v. Ide, 6 Cal. 99 
(1856) ; Farm Mtg. Loan Co. v. Pettet, 51 N. D. 491, 200 N. W. 497 (1924). 

8 Wherever a pledge of rents and profits is recognized, a common requirement 
is that the mortgagee either take possession, secure the appointment of a receiver, 
or make a demand upon the tenant before the lien upon the rents will attach. 
Freedman’s Sav. & Trust Co. v. Shepherd, 127 U. S. 494 (1888) ; Lynch v. Donahoe, 
205 Iowa 537, 215 N. W. 736 (1927), reargument denied, 205 Iowa 595, 218 N. W. 
144 (1928). And some jurisdictions find in such a pledge sufficient ground for the 
appointment of a receiver without regard to the solvency of the mortgagor or the 
inadequacy of the security. Carolina Portland Cement Co. v. Baumgartner, 99 
Fla. 987, 128 So. 241 (1930) ; First Nat. Bank of Joliet v. Illinois Steel Co., 174 IIl. 
140, 51 N. E. 200 (1898) ; Pizer v. Herzig, 121 App. Div. 609, 106 N. Y. Supp. 370 
(1907). Contra: Aetna Life Ins. Co. v. Broeker, 166 Ind. 576, 77 N._E. 1092 
(1906) ; John Hancock Mut. Life Ins. Co. v. Linnan, 205 Iowa 176, 218 N. W. 46 
(1928); Lackey v. Yekel, 113 Neb. 382, 203 N. W. 542 (1925). Recent statutes 
enact the same rule in the case of corporate mortgages. See Micu. Comp. Laws 
(1929) §§ 13498-9099; N. Y. Laws 1930, c. 166; Israels and Kramer, The Significance 
of the Income Clause in a Corporate Mortgage (1930) 30 Cot. L. Rev. 488. And 
where a pledge of rents and profits is upheld, the filing of the bill to foreclose fixes 
the lien, although the receiver is not appointed until a later date. Westinghouse 
Elec. & Mfg. Co. v. Brooklyn Rapid Transit Co., 288 Fed. 221 (S. D. N. Y. 1923); 
Kooistra v. Gibford, 201 Iowa 275, 207 N. W. 399 (1926). 

On the other hand, some courts deny effect to the clause on the ground that it is 
opposed to the policy of statutes confirming possession in the mortgagor until the 
expiration of the redemption period. Teal v. Walker, 111 U. S. 242 (1883) ; Hazel- 
tine v. Granger, 44 Mich. 503, 7 N. W. 74 (1880). The same conclusion is reached 
in the Uniform Real Estate Mortgage Act § 2(2). See HANnpBook oF THE NATIONAL 
CONFERENCE OF COMMISSIONERS ON UNIFORM STATE Laws (1927) 676. 

® In the absence of a pledge of rents and profits a provision for the appointment 
of a receiver will not be given effect. Winans v. Smith, 199 Iowa 715, 202 N. W. 
745 (1925), Note (1926) 11 Iowa L. Butt. 178; cf. Finch v. Ray, 208 App. Div. 
251, 203 N. Y. Supp. 560 (1924). But cf. First Nat. Bank of Joliet v. Illinois 
Steel Co., 174 Ill. 140, 51 N. E. 200 (1898). The theory of these cases is that the 
parties cannot by contract confer jurisdiction upon the court. See Baker v. Varney, 
129 Cal. 564, 565, 62 Pac. 100, tor (1900); Carolina Portland Cement Co. v. 
Baumgartner, 99 Fla. 987, 1003, 128 So. 241, 247 (1930) ; Durband v. Ney, 196 Iowa 
574, 582, 191 N. W. 385, 390 (1923). 
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term.’° Another device is to execute a lease at an inadequate rental in 
return for a present cash consideration.‘ Since receivers are usually 
permitted to collect only subsequently accruing rents,’* the mortgagee 
may be seriously injured, especially when there is a statute confirming 
possession in the mortgagor for a substantial interval of time.* The 
mortgagee is protected, however, in those states which allow the receiver 
to disaffirm leases subsequent to the mortgage and thereafter collect the 
reasonable rental value.** Other courts, although they reject this doc- 
trine, have indicated that the receiver need not be bound by collusive 
or fraudulent leases.1> Manifest difficulties of proof make this remedy 
of doubtful value. Assignment of future rents by the mortgagor may 
present a similar problem. Unless the transaction is palpably fraudu- 
lent, some jurisdictions deny the receiver any right to rents so assigned.*® 





10 Cf., e.g., Rohrer v. Deatherage, 336 Ill. 450, 168 N. E. 266 (1929); Keokuk 
Trust Co. v. Campbell, 205 Iowa 414, 215 N. W. 960 (1927); Caldwell v. Alsop, 
48 Kan. 571, 29 Pac. 1150 (1892). 

11 Cf., e.g., Sager v. Rebdor Realty Corp., 230 App. Div. 106, 243 N. Y. Supp. 
314 (1930). 

12 Johnston v. Riddle, 70 Ala. 219 (1881); Stewart v. Fairchild-Baldwin Co., 
90 N. J. Eq. 139, 106 Atl. 406 (1919), aff'd, 91 N. J. Eq. 86, 108 Atl. 301 (1919) ; 
Grether v. Nick, 193 Wis. 503, 213 N. W. 304, 215 N. W. 571 (1927). In 
Deming Inv. Co. v. Bank of Judsonia, 170 Ark. 65, 278 S. W. 634 (1926), the 
tenant had given a note for a year’s rent, payable in advance under the provisions 
of the lease. The note had been negotiated to a holder in due course. Although 
the court recognized the general rule, and held the lease valid, it decided that the 
tenant was under no obligation to pay twice, and compelled the holder to pay to 
the receiver so much of the rent as was allocable to the period of his appointment. 

13 Cf., e.g., Kan. Rev. Stat. ANN. (Supp. 1931) § 60-3439; Ky. Star. (Carroll, 
1930) § 2364; see note 2, supra. 

14 Rohrer v. Deatherage, 336 III. 450, 168 N. E. 266 (1929); State ex rel. Coker 
v. District Ct. of Tulsa County, 11 Pac.(2d) 495 (Okla. 1932) ; Henshaw, Ward & 
Co. v. Wells, 9 Humph. 568 (Tenn. 1848); cf. Gibbons v. Wasserman, 137 Misc. 
377, 244 N. Y. Supp. 26 (1930) (disaffirmance conditioned upon court order), 
(1931) 8 N. Y. U. L. Q. Rev. 332; Sager v. Rebdor Realty Corp., 230 App. Div. 
106, 243 N. Y. Supp. 314 (1930) (tenant may treat disaffirmance as ejectment by 
superior title). In the light of Prudence Co. v. 160 W. Seventy Third St. Corp., 
N. Y. L. J., Dec. 5, 1932, at 2555 (N. Y. Ct. of App., Nov. 22, 1932), the New 
York decisions must be considered overruled. 

15 Webber v. King, 205 Iowa 612, 218 N. W. 282 (1928); Prudence Co. v. 160 
W. Seventy Third St. Corp., supra note 14; Gaynor v. Blewett, 82 Wis. 313, 52 
N. W. 313 (1892). In the Prudence case exercise of a receiver’s power to disaffirm 
was deemed inconsistent with the rule of Metropolitan Life Ins. Co. v. Childs Co., 
230 N. Y. 285, 130 N. E. 295 (1921), that a lessee subsequent to the mortgage con- 
tinued to be bound unless his leasehold interest was foreclosed. See note 31, infra. 
The court argued that under the Metropolitan decision disaffirmance without fore- 
closure of the leasehold interest would still leave the tenant bound to a purchaser 
of the reversion at a foreclosure sale, and hence it would be an undue hardship upon 
the lessee to permit the receiver to disaffirm. But the Metropolitan case does not 
in terms extend to the situation where the receiver attempts to disaffirm; and pre- 
viously it had been held not to conclude the tenant’s right to remove after such an 
act of the receiver. Sager v. Rebdor Realty Corp., 230 App. Div. 106, 243 N. Y. 
Supp. 314 (1930). The decision in the Prudence case seems particularly unfortu- 
nate in view of the New York rule that a lessor may assign future rents and thus 
defeat the relief which the appointment of a receiver is intended to afford. Harris 
v. Taylor, 35 App. Div. 402, 54 N. Y. Supp. 864 (1898). 

16 Allen v. Pullam, 223 Mo. App. 1053, 10 S. W.(2d) 64 (1928); Harris v. 
Taylor, 35 App. Div. 462, 54 N. Y. Supp. 864 (1898). 
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Others, however, taking the traditional view that rent issues out of 
the ground on rent day,'* regard a receiver in possession as entitled to 
the payments, and thus protect the mortgagee.'® 

Often “ milking ” takes the form of cancellation of a long term lease 
favorable to the lessor in return for a cash payment to the mortgagor.!® 
Where the lease antedates the mortgage, the injury is apparent. Upon 
default and entry into possession by the mortgagee he would receive the 
benefits of the stipulated rental, as would the purchaser at a foreclosure 
sale.*° The destruction of this asset, one undoubtedly relied upon by 
the mortgagee in making the loan,” may markedly impair the security; 
and since the cancellation is completed before default, the mortgagee is 
without the remedies normally incident to a foreclosure proceeding. 
Even if an action at law for impairment of security were allowed,* the 
right would be illusory in the case of an insolvent mortgagor. Nor 
would a proceeding to set aside the surrender as a fraudulent convey- 
ance adequately protect the mortgagee, for in most cases a fair con- 
sideration is paid, and actual intent of the lessee to defraud, delay, or 
hinder the mortgagee would be difficult to prove.?* In view of the want 
of other remedies, an injunction restraining such cancellation may well 
be justified. Technical basis for such a step may be found in the nature 
of rent. The right to receive rents is thought to inhere in the rever- 





17 See Hotmes, THE Common Law (1881) 389-90; 3 Hotpswortu, History 
oF EnciisoH Law (3d ed. 1923) 151; 7 id. (1928) 319. 

18 E.g., Walsh v. Bank of Moundville, 222 Ala. 164, 132 So. 52 (1930). 

19 See Murray, supra note 1, at 425. 

20 Taylor v. Bell, 129 Ala. 464, 29 So. 572 (1901); King v. Housatonic R. R., 
45 Conn. 226 (1877) ; Wenz v. Pastene, 209 Mass. 359, 95 N. E. 793 (1911) ; Kimball 
v. Pike, 18 N. H. 419 (1846); Moss v. Gillimore, 1 Doug. 279 (1779) ; cf. Groos & 
Co. v. Chittim, too S. W. 1006 (Tex. Civ. App. 1907). 

21 See Bascock, APPRAISAL OF REAL ESTATE (1932) 508; ZANGERLE, PRINCIPLES 
oF Rear Estate APPRAISING (1924) 20. 

22 An action in the nature of an action on the case will lie against a mortgagor 
who commits waste resulting in an impairment of the security. Union Trust Co. of 
Cleveland v. Woodrow Mfg. Co., 48 F.(2d) 194 (C. C. A. 8th, 1931) ; Tate v. Field, 
57 N. J. Eq. 632, 42 Atl. 742 (1899). The action may be had against third persons 
charged with notice of the mortgage and aware of the resulting inadequacy of the 
security. Webber v. Ramsey, 100 Mich. 58, 58 N. W. 625 (1894); Cottle v. Wright, 
140 Misc. 373, 251 N. Y. Supp. 699 (1931). If cancellation of leases can be re- 
garded as waste (see note 25, infra), this action would seem appropriate. The 
measure of damages would be the injury to the security without regard to the value 
of the property removed or destroyed. Schalk v. Kingsley, 42 N. J. L. 32 (1880) ; 
Van Pelt v. McGraw, 4 N. Y. 110 (1850); Carroll v. Edmondson, 41 S. W.(2d) 
64 (Tex. Civ. App. 1931). Contra: Byrom v. Chapin, 113 Mass. 308 (1873). 
Hence, there would seem to be no remedy by way of following the proceeds of the 
cancelled lease, and the mortgagee would be compelled to share with the general 
creditors of an insolvent mortgagor. 

28 Nearly everywhere release of a contract right is a “conveyance”. Youngs 
v. Trustees for Public Schools of N. J., 31 N. J. Eq. 290 (1879) ; cf. Wilson v. Holub, 
202 Iowa 549, 210 N. W. 593 (1926); Untrorm FraupULENT CONVEYANCE ACT § 1, 
9 Untr. Laws ANN. 169 (1932). Cancellation of a lease may well be included in 
this category. See Frank v. New York, Lake Erie & W. R. R., 122 N. Y. 197, 221 
(1890). 
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sion,”* and, like growing timber, to be part of the realty subjected to 
the lien. Thus destruction of prior leases, like removal of timber, may 
be regarded as waste to the extent that it threatens to impair the secu- 
rity.°° Yet constant vigilance plus repeated equity proceedings may 
be necessary if the mortgagee is to obtain complete protection, since it is 
unlikely that a restraining order will be granted to cover other than 
specific, threatened cancellations.*® 

Surrender of leases subsequent to the mortgage presents a more per- 
plexing problem. Where the title theory prevails,?” the absence of 
privity between the lessee and the mortgagee or purchaser at a fore- 
closure sale, added to the fact that ousting of the mortgagor from pos- 
session is generally regarded as an eviction by superior title, precludes 
enforcement of the lease by a receiver or mortgagee in possession.”® 
Since the mortgagor cannot be compelled to apply the rents and profits 
to the performance of the covenants,”® there would seem to be little 
justification for interference with cancellation of the lease. Under the 





24 See Bank of Moundville v. Walsh, 216 Ala. 116, 118, 112 So. 438, 440 (1927); 
Winnisimmet Trust, Inc. v. Libby, 232 Mass. 491, 492, 122 N. E. 575 (1919); 
Schmid eg Home of Flowers, Inc., 162 Tenn. 439, 447, 37 S. W.(2d) 105, 
108 (1931). 

25 Starrett Corp. v. Fifth Ave. & 29th St. Corp., unreported, U. S. Dist. Ct., 
S. D. N. Y., March 28, 1932 (per Caffey, J.). The Hibernia Trust Co, was a tenant 
of the defendant realty corporation under a lease with eighteen years still to run, 
yielding a rental far in excess of current rates. The property was covered by two 
mortgages: the first, for $3,055,000, antedated the lease, while a $350,000 mortgage 
was subsequent to it. The total income from the property barely sufficed for the 
interest on the mortgages and current loans of $263,000. The mortgagor, the de- 
fendant realty corporation, proposed to convey its entire interest to the Hibernia 
Trust Co. for $290,000, the latter making no agreement to assume the mortgages. 
The transaction would extinguish the Hibernia lease, thus making default inevitable. 
The second mortgagee sued to enjoin the proposed transfer. It was held that an 
injunction should issue. Caffey, J., in an oral opinion, observed, “ Creditors with 
liens have a right to come into a court to prevent the creation of a situation 
where, when their liens mature and become enforceable, there will be left nothing 
but a wreck.” 

Fidelity Trust Co. v. Hoboken & M. R. R., 71 N. J. Eq. 14, 63 Atl. 273 (1906), 
presented a converse situation. There the defendant railroad contracted to lease 
part of its valuable terminal facilities to a rival line. The trustee for the mortgage 
bondholders brought a bill to enjoin the proposed lease on the ground that loss of 
revenue due to increased competition would impair the revenues from the mortgaged 
property, and in turn, its adequacy as security. Although the court assumed that 
the rental was fair and that no improper motives were involved, it held that an 
injunction should issue, on the ground that “a course of conduct calculated to 
diminish capacity to earn profits and pay interest amounts to waste.” Cf. Mc- 
Cormick v. Hartley, 107 Ind. 248 (1886). 

26 Cf. Bond v. Wool, 107 N. C. 139, 12 S. E. 281 (1890); Whitehall Water 
Power Co., Ltd. v. Atlantic, Gulf. & Pac. Co., 221 N. Y. 42, 116 N. E. 864 (1917) ; 
see Thomas v. Bunch, 41 S. W.(2d) 359, 362 (Tex. Civ. App. 1931); 5 Pomeroy, 
Equity JURISPRUDENCE (2d ed. 1919) § 1898. 

27 See 1 Jones, Mortcaces §§ 67-68; Walsh, Development of the Title and 
Lien Theories of Mortgages (1932) 9 N. Y. U. L. Q. REv. 280. y 

28 Tyler v. Hamilton, 62 Fed. 187 (C. C. D. Ore. 1894) ; Moran v. Pittsburgh, C. 
& St. L. Ry., 32 Fed. 878 (C. C. S. D. Ohio 1887), appeal dismissed, 154 U. S. 510 
(1893); Anderson v. Robbins, 82 Me. 422, 19 Atl. 910 (1890); Burke v. Willard, 
243 Mass. 547, 137 N. E. 744 (1923). 

29 Dow v. Memphis & Little Rock R. R., 124 U. S. 652 (1888); see 3 JONES, 
MorteacEs § 975. 
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lien theory, however, the mortgage does not involve a transfer of the 
reversion; the lessee, therefore, continues obligated to the mortgagor 
or to the receiver until a foreclosure sale has been held and the statutory 
period for redemption has expired.*® And most jurisdictions have held 
that unless the leasehold interest is foreclosed, the tenant continues to 
be bound to the purchaser at a foreclosure sale.** In such a case the 
injury attributable to cancellation of a subsequent lease is as great as 
that involved in the surrender of a prior tenancy, and a restraining order 
should as readily be issued.** 

The shortcomings of ordinary remedies against “ milking ” have led 
mortgagees to stipulate for extraordinary privileges in the mortgage 
deed. The common provision of an assignment of rents and profits, 
implemented by a power in the mortgagee to take possession immedi- 
ately upon default, has generally been denied effect.** In some in- 
stances, however, provision has been made for a present assignment ** 
of the existing leases and an undertaking on the part of the mortgagor 





80 McDermott v. Burke, 16 Cal. 580 (1860); Miller v. Laing, 212 Iowa 437, 
236 N. W. 378 (1931). 

31 Wheat v. Brown, 3 Kan. App. 431, 43 Pac. 807 (1896); Metropolitan Life 
Ins. Co. v. Childs Co., 230 N. Y. 285, 130 N. E. 295 (1921); Curry v. Bacharach 
Quality Shops, Inc., 271 Pa. 364, 117 Atl. 435 (1921); Alford v. Carver, 31 Tex. 
Civ. App. 607, 72 S. W. 869 (1903) ; Virges v. Gregory Co., 97 Wash. 333, 166 Pac. 
610 (1917). 

32 The fact that the mortgagee could not have relied upon subsequently executed 
leases should not lead to a different result. Destruction of buildings subsequently 
erected will be enjoined if the security would be impaired. Heathe v. Haile, 
45 S. C. 642, 24 S. E. 300 (1895); Dutro v. Kennedy, 9 Mont. 1o1, 22 Pac. 763 
(1889).) By analogy, since rents in a lien state inhere in the mortgagor’s reversion 
and become part of the security, cancellation that will impair the mortgagee’s 
margin of safety should be prevented. Cf. notes 24, 25, supra. 

83 See Note (1932) 45 Harv. L. REv. go1, 903. In jurisdictions where an as- 
signment upon default will not be recognized, effect may be given to the clause as 
a pledge of rents and profits. Jn re Berdick, 56 F.(2d) 288 (S. D. N. Y. 1931); 
Sullivan v. Rosson, 223 N. Y. 217, 119 N. E. 405 (1918); cf. note 8, supra. 

84 Such a transfer raises a question of recording. Since rent is incident to the 
reversion and an incorporeal hereditament, it would seem to come within the policy 
of the realty recording acts. Winnisimmet Trust, Inc. v. Libby, 232 Mass. 491, 
122 N. E. 575 (1919); John McMenamy Inv. & Real Estate Co. v. Dawley, 183 
Mo. App. 1, 165 S. W. 829 (1914) ; Schmid v. Baum’s Home of Flowers, Inc., 162 
Tenn. 439, 37 S. W.(2d) 105 (1931). Yet where a lease equal in duration to the 
period for which the rents are assigned would not be admissible to record, the 
assignment is not. Winnisimmet Trust, Inc. v. Libby; Schmid v. Baum’s Home of 
Flowers, Inc., both supra. However, the Iowa court early decided that an assign- 
ment of rents did not create an interest in realty and was therefore not recordable. 
Trulock v. Donahue, 85 Iowa 748, 40 N. W. 696 (1888). And in Kooistra v. Gib- 
ford, 201 Iowa 275, 277, 207 N. W. 399, 400 (1926), the court indicated that the 
assignment might be recorded as a chattel mortgage. Recently in Phelps v. Krool, 
211 Iowa 1097, 235 N. W. 67 (1931), it was decided that future rent was merely 
a chose in action and as such inadmissible to record. The same result has been 
reached elsewhere. Bennett v. McKee, 144 Ala. 601, 38 So. 129 (1905); Harris v. 
‘Taylor, 35 App. Div. 462, 54 N. Y. Supp. 864 (1898); Conley v. Fine, 181 App. 
Div. 675, 169 N. Y. Supp. 162 (1918). Nevada is alone in suggesting a distinction 
between assignment of rents and assignment of the lease, treating the former as 
a mere chose, and therefore not recordable. Washoe County Bank v. Campbell, 41 
Nev. 153, 167 Pac. 643 (1917). But cf. 1 Trrrany, LANDLORD AND TENANT (1912) 
IIIt. 
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to transfer those subsequently executed *° to trustees to collect the rents 
and apply them to repairs, taxes, insurance, interest, and amortization, 
leaving the balance for the mortgagor.*® This type of clause, of par- 
ticular value in commercial real estate ventures, would effectively defeat 
siphoning of assets. Although the device substantially limits the mort- 
gagor’s power to deal with the property, it is probable that a large part 
of the effective control would be left to him, unless the security should 
be threatened. Whether such a rental provision would generally be 
upheld is still an open question.*” The hostility of courts to extraordi- 
nary remedies provided by the mortgage deed may be explained by the 
inequality of bargaining power between lender and borrower. How- 
ever, this consideration has little force in the case of urban realty enter- 
prises. And the practical benefits to be anticipated provide cogent 
arguments in favor of the validity of the clause. Since mortgagees, 
limited by the prevailing usury statutes, may not compensate by aug- 
mented interest charges for depreciation in value of the property due to 
“ milking ”, the alternative is a limitation upon the amount which can 
be safely loaned.** If the trustee rent clause be upheld, an increase in 
the amount of the loan would be practical, without reduction of the 
mortgagee’s margin of safety. 





PowER OF STATE BANK LiQquIpATORS TO BorROW FROM THE RECON- 
STRUCTION FINANCE CoRPORATION.—The influence of current eco- 
nomic policies upon judicial determinations has been forcefully illus- 
trated by recent decisions passing upon the power of receivers of state 
banks to borrow from the Reconstruction Finance Corporation. The 
Corporation Act? authorizes the lending of funds when “ fully and 





35 In Fidelity-Philadelphia Trust Co. v. West, 178 Minn. 150, 226 N. W. 406 
(1929), a general assignment of rents was held to be an effective transfer of subse- 
quent leases. Perhaps a better theory would be that the agreement to transfer 
subsequently acquired property by way of security is specifically enforceable. See 
PoMEROY, SPECIFIC PERFORMANCE (3d ed. 1926) §§ 9, 10; Walsh, Equitable Mort- 
gages (1932) 9 N. Y. U. L. Q. REv. 428, 435. 

36 It may be advisable to include a provision negativing any implication of 
subordination of the mortgage to subsequent leases, thus preserving to the mort- 
gagee his power to foreclose the interests of such tenants. 

37 Provisions substantially similar to the one suggested have been upheld. Bank 
of Commerce & Trust Co. v. Memphis, 155 Tenn. 63, 290 S. W. 990 (1927); State 
ex rel. Allen v. Superior Ct. for King County, 164 Wash. 515, 2 Pac.(2d) 1095 
(1931). In Hale v. Hillcrest Realty Co., 276 Mass. 63, 176 N. E. 777 (1931), it 
was held that an authorization to the mortgagee to collect rents and apply them 
to expenses during the life of the mortgage was an irrevocable power coupled with 
an interest. 

38 See REEP, SECOND MorTGAGES (1928) 66. 


1 47 Stat. 5, 709 (1932), 15 U.S. C. Supp. VI §§ 601-17 (1932). The provisions 
discussed in this Note constitute but one phase of the emergency relief measures con- 
templated by the Act. The bill originally sponsored by the administration did not 
provide for loans based upon the assets of closed banks. Apparently, this was to 
form the subject of a later enactment. See testimony of Eugene Meyer, Governor 
of the Federal Reserve Board, Hearings Before the Committee on Banking and Cur- 
rency on H. R. 5060 & 5116, 72d Cong. 1st Sess. 24-27 (1931). 
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adequately secured ” to aid in the liquidation of closed state and na- 
tional banks.’ ‘This provision is designed to relieve the economic paraly- 
sis occasioned by numerous bank failures* by making available an 
immediate payment to depositors and creditors, while at the same time 
securing to them a maximum dividend by postponing the liquidation of 
depreciated assets until a time when increased returns might be an- 
ticipated.* Although national banks are specifically empowered to ac- 
cept these loans,® state courts have been forced to find other grounds 
for according a similar warrant to the receivers of local institutions.® 

Legislation has resolved the difficulty in the fifteen states which 
expressly grant to the liquidator the power to borrow and to pledge the 
bank’s assets as security.’ Lacking such a statute the bank receiver’s 
authority must depend upon either of two sources: it is possible that the 
general powers conferred by the banking act may be construed to in- 
clude such an authorization; or the liquidator may be treated, at least 





2 The use of $200,000,000 is authorized for loans on full and adequate security, 
extending in no event beyond five years, to closed banks to aid in their reorganiza- 
tion or liquidation. In granting such loans a common practice of the corporation 
has been to require a senior lien, by way of pledge, on certain assets, and a junior 
lien on the remaining property of the bank. 

8 From January 1, 1930 to December 5, 1932, there were suspensions of 4,665 
banks with deposits of approximately $3,300,000,000. See President’s Annual 
Message, 76 Conc. REc. 40, 42 (1932). 

4 See Message of the Governor of Ohio, On10 Cope (Baldwin, Supp. Sept. 1932) 
6; testimony of Melvin A. Traylor, Hearings Before the Committee on Banking and 
Currency on S. 1, 72d Cong. ist Sess. 160-66 (1931). Cf. 12 BARRON’s WEEKLY, 
Feb. 8, 1932, at 21; 75 Conc. Rec. 1269 (1931). 

5 47 Stat. 7 (1932), 15 U. S. C. Supp. VI § 605 (1932). 

6 No loans are made to state bank liquidators until their power to borrow from 
the corporation has been granted by statute or recognized by the state court of last 
resort. See Message of the Governor of Ohio, supra note 4, at 6. This rule may 
be justified in the light of decisions denying recovery, regardless of benefit conferred, 
where unauthorized loans have been made to receivers. Cf. Byrnes v. Missouri Nat. 
Bank, 7 F.(2d) 978 (C. C. A. 8th, 1925). But cf. (1926) 39 Harv. L. Rev. 657. 
The restrictions imposed by the banking acts would determine a going bank’s power 
to borrow. Cf. note 33, infra. And the same would seem to apply to an operating 
institution, the possession of which has been taken by the commissioner, but for 
which a receiver has not been appointed nor liquidation begun. Martin v. Citizens’ 
Bank, 134 Kan. 650, 8 Pac.(2d) 81 (1932). 

7 Ala. Acts Extraordinary Sess. 1932, no. 26; Ark. Acts 2d Extraordinary Sess. 
1932, no. 5; Ill., U. S. Daily, Nov. 21, 1932, at 1695; Ind. Acts Sp. Sess. 1932, c. 5}, 
Ky. Acts 1932, ‘c. 10; La. Acts 1932, no. 735, Mass. Acts & Resolves 1932, c. 122; 
Mich. Pub. Acts Extra Sess. 1932, no. 1; N. J. Laws 1932, c. 119; On10 Cope 
(Baldwin, Supp. Sept. 1932) § 710-95a; Pa. STAT. Ann. (Purdon, Supp. 1932) tit. 
7, § 29; S. C. Acts 1932, no. 753; Va. Cope Ann. (Michie, Supp. 1932) § 4149(524) ; 
W. Va. S. B. 11 (1932) § 32(a), enacted July 27, 1932; Wis. Laws Sp. Sess. 1931- 
32, c. 26, § 2. Although a majority of these statutes expressly require the approval 
of a court, the Pennsylvania act provides that court authorization of a Reconstruc- 
tion Finance Corporation loan is unnecessary. In Arkansas, New Jersey, and 
Wisconsin, the liquidator may borrow only from the corporation or other federal 
agency. Arkansas specifically allows the displacement of prior liens; Louisiana 
prohibits this; the majority provide that there may be a pledge of any or all assets. 
Massachusetts limits the operation of its law to two years. Although the constitu- 
tionality of these statutes has not been questioned, it is likely that they will be 
upheld. Cf. Noble State Bank v. Haskell, 219 U. S. 104 (1911); McConville v. 
Ft. Pierce Bank & Trust Co., 1or Fla. 72, 135 So. 392 (1931). But cf. Hubbel 
Bank v. Bryan, 245 N. W. 20 (Neb. 1932). 
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for this purpose, as a receiver of a court of equity, and as such found 
to be empowered to borrow from the Reconstruction Finance Corpo- 
ration. 

In a jurisdiction where the liquidator is appointed by executive or 
administrative officials, and not by the court,® the only approach open 
to a tribunal seeking to sustain his power is to imply authority from the 
generalities of the banking act.? Under it, the bank receiver is con- 
sidered an administrative officer; }° where the court is required to affirm 
his acts, its approval is thought to be in execution of an administrative, 
and not a judicial, function.‘ Yet it is illustrative of the effect of the 
policy underlying the Reconstruction Finance Corporation Act that the 
Washington court, despite the administrative character of the liquidator 
and the absence of express authority in the banking act, in Jn re Liqui- 
dation of Cashmere State Bank '* implied a power to accept a Corpora- 
tion loan. Nominally, the decision was rested upon the general au- 
thority of the receiver to “ collect, preserve, administer, and liquidate ” 
the assets of the bank, as aided by the court’s “ inherent authority in 
the premises.” ?* The extension of such statutory terms to permit bor- 
rowing for the purpose of paying dividends would seem to be a doubtful 





8 Cat. Gen. Laws (Deering, 1931) act 652, § 136; Coro. Ann. Stat. (Mills, 
1930) 381e, i-j; Fra. Comp. Laws (Supp. 1932) § 6102; Ga. Cope Ann. (Michie, 
1926) § 2366(51), (58), (60); IpaHo Cope (1932) §§ 25-901, 25-908; Kan. Rev. 
Stat. ANN. (1923) C. 9, § 130; Minn. Stat. (Mason, 1927) §§ 7682, 7688; Mo. Star. 
Ann. (Vernon, 1932) pp. 7547, 7550, 7555-57; Mont. Rev. Cope (Choate, Supp. 
1927) §§ 6014.121, 6014.127; Nev. Comp. Laws (Hillyer, 1929) §§ 702-03; N. Y. 
Bank Law (1914) §§ 57-58, 69, as amended by Laws 1930, cc. 664, 678, id. 1932, Cc. 
399; OKLA. Stat. (1931) §§ 9168, 9172-73, 9180-81, 9183; Ore. Cope ANN. (1930) 
§§ 22-415, 22-1902, 22-1906, 22-2012; S. D. Comp. Laws (1929) §§ 8925, 8076; 
Tex. Stat. (Vernon, 1928) arts. 368-69, 450, 453, 455, (Supp. 1931) arts. 370, 454; 
Utah Laws 1921, c. 23, §§$ 1, 13, id. 1923, c. 33; WasH. Comp. Stat. (Remington, 
1922) §§ 3266, 3269, 3276, 3279, (Supp. 1927) § 3267; Wyo. Rev. Strat. ANN. (1931) 
§§ 10-510, 10-512, 10-520. 

® See Ellis v. Little, 27 Kan. 707, 720 (1882) ; Commonwealth v. Commissioner 
of Banks, 240 Mass. 244, 247, 133 N. E. 625, 626 (1922). The acts in these juris- 
dictions are strikingly similar, usually empowering the commissioner or his ap- 
pointee to preserve the assets, liquidate, collect debts, and upon order of court sell 
or compound bad or doubtful debts, and upon like order sell all real or personal 
property. In Idaho and Montana, however, authority is granted to do such acts 
as the liquidator deems desirable for speedy and economical liquidation and pay- 
ment to creditors. 

10 Being a public officer the liquidator need not furnish an appeal bond. Mer- 
cantile Trust Co. v. Miller, 166 Cal. 563, 137 Pac. 913 (1913). He may appeal 
without consent of court. Jackson v. Chemical Nat. Bank, 215 Ala. 538, 112 So. 
105 (1927). He may be sued in courts other than the one that confirms his actions. 
Allen v. United States, 285 Fed. 678 (C. C. A. 1st, 1923). But see Hanson v. Sogn, 
50 S. D. 44, 46, 208 N. W. 228, 229 (1926). : 

11 Such approval is not reviewable by appeal. Hulse v. Argetsinger, 18 F.(2d) 
944 (C. C. A. 2d, 1927). Nor by writ of error. Cochran v. Bennett, 37 Ga. App. 
202, 139 S. E. 428 (1927). 

12 13 Pac.(2d) 892 (Wash. 1932), (1932) 81 U. or Pa. L. Rev. 79. Four of the 
nine judges dissented. 

13 The opinion does not distinguish clearly between these two grounds, although 
it apparently rests upon the former. Any suggestion that there is a residuum of 
inherent equitable jurisdiction which legislation could not abrogate seems un- 
tenable inasmuch as the administrative procedure of bank liquidation has repeatedly 
been held constitutional. Cf., e.g., Bushnell v. Leland, 164 U. S. 684 (1897). 
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construction; ‘* under similar enactments the courts of Utah*® and 
Wyoming ** have refused to take this step. 

Where the statutory hurdles have been less formidable, the overriding 
effect of a dominant economic policy is even more evident. In some 
states the statutes declare that the powers of a liquidator shall be the 
same as those of an equity receiver.’ In others, the fact that the bank- 
ing acts require judicial appointment of the administrator ** has led 
to the conclusion that his power is derived from the equity jurisdiction 
of the court.1® On this ground the Connecticut *° and Iowa ** courts 
were able to find that the liquidator, treated as an equity receiver, had 
the power to borrow. And in Blades v. Hood,** under a statute pro- 





14 “ Liquidation ” would appear to imply as speedy as possible a conversion of 
all assets into cash, and the incurring of a minimum of indebtedness. See Richmond 
v. Irons, 121 U. S. 27, 61 (1887). Nor would a delay of sale in anticipation of a 
more favorable market reasonably come within the term “ preservation”. See 
notes 27 and 28, infra. But cf. United States Bank of St. Louis v. Pritchard, 20 
S. W.(2d) 939 (Mo. App. 1929). Under the broader statutory language in Idaho 
and Montana, however, an implication of a power to borrow might well be war- 
ranted. See note 9, supra. 

15 Riches v. Hadlock, 15 Pac.(2d) 283 (Utah 1932) (two of the five judges dis- 
senting), (1932) 41 YALE L. J. 1252. Not only was there a finding that a statutory 
grant of a power to borrow did not exist, but the Utah court went on to say that 
since the element of preservation was lacking, an equity receiver could not accept 
a loan from the corporation and thereby displace prior liens. Cf. note 28, infra. 

16 State v. District Court of Second Judicial Dist., 14 Pac.(2d) 673 (Wyo. 
1932). The Wyoming court, besides denying the existence of statutory authority, 
held that since the loan permitted the corporation upon certain contingencies to 
collect the assets itself, it would involve an unlawful abrogation by the liquidator 
of his duties. 

17 Ariz. Cope (Struckmeyer, 1928) §§ 245-47; Md. Laws 1931, c. 294, § 1(9). 
Under these statutes the liquidator, being appointed by the commissioner, would 
seem still to be an administrative official. Cf. Hammons v. National Surety Co., 
35 Ariz. 425, 279 Pac. 264 (1929) (appeal bond held unnecessary). 

18 Conn. GEN. STAT. (1930) §§ 3873, 3920, 3922; Del. Laws 1921, c. 103, $9; 
Iowa Cope (1931) $$ 9239, 9240, 9242; Me. Rev. Stat. (1930) c. 57, $§ 52, 85; 
Miss. Cope ANN. (1930) § 3817; Nes. Comp. Stat. (1929) c. 8, §§ 190-93; N. H 
Pus. Laws (1926) c. 268, §§ 2, 4, 5; N. M. Strat. ANN. (Courtright, 1929) c. 13, 
§§ 416, 418-19; N. D. Laws 1931, c. 96, $$ 1(c), 51(a),(c),(h),(i); R. I. Gen. 
Laws (1923) § 4025; TENN. CopE (1932) $$ 5965-66, 5969, 5973; VT. Gen. Laws 
(1917) §$§ 5400, 5402. 

19 See Maryland Casualty Co. v. McConnell, 148 Tenn. 656, 663, 257 S. W. 
410, 412 (1924). As an officer of the court, the liquidator may not maintain an 
action outside of the appointing jurisdiction. McConnel v. Hubbard, 272 Fed. 961 
(C. C. A. 2d, 1921). And he may be sued only in the court of his appointment. 
People’s Trust Co. v. United States, 23 F.(2d) 381 (C. C. A. 1st, 1928); cf. State 
v. State Bank of Minatare, 242 N. W. 278 (Neb. 1932). 

There is a valid distinction between these statutes and those under which the 
commissioner or his appointee acts as liquidator. Not only does the fact of court 
appointment point to the conclusion that the liquidator was intended to be subject 
to the equity jurisdiction of a court, but, with the exception of New Hampshire, 
the absence of any provision permitting him to act without prior court authoriza- 
tion lends support to this view. 

20 Bassett v. Merchants’ Trust Co., 161 Atl. 789 (Conn. 1932). 

21 Andrew v. First Trust & Sav. Bank, 243 N. W. 343 (Iowa 1932), rehearing 
denied, 244 N. W. 394 (Iowa 1932). None of the cases passing upon the liquidator’s 
power to borrow from the Reconstruction Finance Corporation mentioned an 
earlier decision approving the issuance of receiver’s certificates in order to pay 
creditors of closed banks. Cf. Andrew v. Bevington Sav. Bank, 206 Iowa 869, 221 
N. W. 668 (1928). 22 203 N. C. 56, 164 S. E. 828 (1932). 
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viding that the corporate receivership law, where not inconsistent with 
the banking act, should apply to liquidators of insolvent banks,** the 
North Carolina court held that the administrator “ could still exercise 
the functions of a chancery receiver”. Once this was established, as in 
the Iowa and Connecticut cases it was assumed with little discussion 
that the receiver could accept a loan from the Reconstruction Finance 
Corporation.** 

Investment of the liquidator with the powers of an equity receiver, 
however, is alone not conclusive of his authority to borrow for the pay- 
ment of dividends, especially when prior liens are thereby displaced.”* 
Equity has frequently permitted the receiver of an insolvent corpora- 
tion to negotiate a loan with security superior to prior encumbrances in 
order to “ preserve the property ”’, or in the case of a railroad to con- 
tinue operation.** ‘“ Preservation ” has become clearly defined in this 
connection as the prevention of loss or destruction of the property it- 
self; *7 only by a pronounced enlargement of its meaning could the term 
comprehend borrowing for the payment of dividends.** Railroads are 
considered of such public importance that absolute first liens may be 
created to enable their continued operation during receivership.*® Al- 





28 N. C. Cope Ann. (Michie, 1931) §§ 218c(1),(7),(13), 218e, 1208 et seq. 
Although the liquidator is appointed by the commissioner, the deduction of the 
North Carolina court seems to follow necessarily from its unique statutory provi- 
sions. 

24 The readiness with which the courts treating the liquidator as an equity re- 
ceiver approve his application for a loan from the corporation illustrates the favor- 
able reception accorded the Reconstruction Finance Corporation Act by the state 
courts. Although such an approval involves an advance over previous decisions, 
little recognition of this fact is apparent in the opinions. 

25 Subordination of prior encumbrances is of special importance in jurisdictions 
giving depositors a lien upon the assets of the bank. Cf., e.g., Nesp. Comp. Star. 
(1929) c. 8, $1102. A right of priority upon distribution, however, would not 
appear to have the status of a lien in this connection. Cf., e.g., Conn. Gen. STAtT. 
(1930) § 3935; Iowa Cope (1931) § 9239. 

26 Very few cases have approved receiver’s certificates displacing prior liens for 
other than the two purposes enumerated. Cf. People’s Sav. Bank & Trust Co. v. 
Rogers, 177 Fed. 386 (C. C. A. 5th, 1910) ; Armour & Co. v. People’s Laundry Co., 
171 N. C. 680, 89 S. E. 19 (1916). 

27 See Cox v. Snow, 47 Idaho 229, 235, 273 Pac. 933, 935 (1929); Oldroyd 
v. McCrea, 65 Utah 142, 158, 235 Pac. 580, 587 (1925). Typical cases of preserva- 
tion involve preventing the loss of a franchise, Jerome v. McCarter, 94 U. S. 734 
(1876), preventing the cave-in of a mine, Freidrichsen v. Guaranty Trust Co., 
39 F.(2d) 859 (C. C. A. oth, 1930), certiorari denied, 282 U. S. 852 (1930), and 
paying a watchman and insurance, Porch v. Agnew Co., 70-N. J. Eq. 328, 57 Atl. 
546 (1904). 

28 See Riches v. Hadlock, 15 Pac.(2d) 283, 290 (Utah 1932); cf. Rhode Island 
Hospital Trust Co. v. Greene & Sons Corp., 50 R. I. 305, 312, 146 Atl. 765, 768 
(1929). Numerous cases hold that operation of a business in expectation of a 
greater return to creditors does not come within the term. Cf., e.g., Freeman v. 
Craft, 220 Ky. 15, 294 S. W. 822 (1927); Note (1925) 40 A. L. R. 244-54. And 
it has been pointed out that a court of equity should exercise its power to displace 
prior liens with great caution, and only to prevent “ practical ruin”. See, e.g., 
ee Felt Co. v. United Box Co., 74 N. J. Eq. 686, 695, 70 Atl. 980, 983 

1908). 

29 Union Trust Co. v. Illinois Midland Ry., z17 U. S. 434 (1886); American 
Brake Shoe & Foundry Co. v. Pere Marquette R. R., 205 Fed. 14 (C. C. A. 6th, 
1913). The reasons for this exception are discussed in Meyer v. Johnston, 53 Ala. 
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though the public interest might warrant extension of this principle to 
include borrowing for the purpose of reopening a bank,*° where the bank 
is definitely closed the railroad analogy would seem to fail.** 

Parallels in the equity receivership field are more persuasive if prior 
liens will not be subordinated to a pledge of assets to the Reconstruction 
Finance Corporation. Thus if the security given is subject to prior 
encumbrances, even though it may be senior to the claims of general 
creditors, a corporate receiver may be permitted to borrow to make 
possible continued operation of the business in anticipation of a more 
favorable return in the future.*? Borrowing by a bank receiver to pay 
dividends, pending a better opportunity to liquidate the assets, may well 
be justified on this analogy.** Possibility of injury to creditors ** or 
shareholders,*® ordinarily a potent reason for judicial caution where a 





237, 348 (1875). There has been a reluctance, however, to bring other public 
utilities within the railroad analogy. See Note (1925) 40 A. L. R. 247. But cf. 
(1899) 12 Harv. L. Rev. 436. 

80 The vital function of going banks had led one court to call them quasi-public 
institutions. See McConville v. Ft. Pierce Bank & Trust Co., ror Fla. 727, 731, 
135 So. 392, 395 (1931). ; : 

81 In such a case the public interest in continuity of operation that underlies the 
railroad exception would seem to be lacking. The status of a bank as a quasi-public 
institution would appear to be insufficient in itself to make the railroad analogy 
controlling. 

82 Doe v. Northwestern Coal & Trans. Co., 78 Fed. 62 (C. C. D. Ore. 1896) ; 
Smith v. Shenandoah Valley Nat. Bank, 246 Fed. 379 (C. C. A. 4th, 1917); 
In re Holmes Mfg. Co., 19 F.(2d) 239 (D. Conn. 1927); Sibley County Bank v. 
Crescent Milling Co., 161 Minn. 360, 201 N. W. 618 (1925); Clifford v. West Hart- 
ford Creamery Co., 103 Vt. 229, 153 Atl. 205 (1931) ; see Byrnes v. Missouri Nat. 
Bank, 7 F.(2d) 978, 980 (C. C. A. 8th, 1925) ; Cox v. Snow, 47 Idaho 229, 236, 273 
Pac. 933, 936 (1929). 

88 The state banking acts are not inconsistent with this reasoning. It is 
commonly provided that “No .. . person knowing of such taking possession by 
the superintendent . . . shall have a lien or charge for any payment, advance, or 
clearance thereafter made, or liability thereafter incurred against any of its [the 
bank’s] assets... .” £.g., Ariz. Cope (Struckmeyer, 1928) §245. The only 
troublesome phrase here is “ liability thereafter incurred ”, and in the light of its 
context this may reasonably be interpreted to refer to liabilities incurred through a 
contract of the bank while solvent. Cf. Vigilante v. Old South Trust Co., 251 
Mass. 385, 388, 146 N. E. 670, 671 (1925). Statutory restrictions on the borrow- 
ing power of a bank may be likewise fairly restricted to a going institution. The 
provisions, undoubtedly passed for the protection of depositors, should not oper- 
ate to bar an action undertaken for their benefit. 

84 As opposed to the situation where operation of a business is continued, here 
the only possibility of loss is by a failure of values to appreciate. Moreover, 
the interest paid on the Reconstruction Finance Corporation loan will be compen- 
sated for to some extent by the value to the depositors of an earlier return. 

85 Objections of bank stockholders are no greater than those of shareholders 
in non-banking corporations in the eleven jurisdictions in which the former are not 
subject to individual liability. See Note (1932) 41 Yate L. J. 583. Where such 
a liability does exist, the stockholder can seldom show potential harm inasmuch as 
his assessment, in any event, would probably be one hundred per cent. In eighty- 
nine of the ninety-one national bank receiverships closed during the year ending 
October 31, 1931, the stockholders were assessed to the full amount of their liability. 
The contrary result in the case of two banks is accounted for by the assumption of 
their liabilities by another institution. See REporT oF THE COMPTROLLER OF THE 
CurRRENCY (1931) 35-36, 284, 254-301. In the possible absence of complete 
assessment a bank stockholder’s position would essentially be little different than 
that of a shareowner in a non-banking corporation who anticipates a return on 
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receiver seeks to hypothecate assets, here is reduced to a minimum. 
And since in every case approval of a loan rests in the court’s dis- 
cretion,** the advance taken by the present decisions indicates no sweep- 
ing enlargement of the receiver’s power to borrow. 





DESIGNATION BY THE SENIOR CIRCUIT JUDGE AND THE BUSINESS 
DELEGATED TO THE District Courts. — The Judicial Code of 1911 
consolidated all misi prius jurisdiction of the federal judicial system, 
then divided between the district courts and the circuit courts, in 
the district courts.1 To prevent the interruption of litigation being 
tried before the circuit judges? and to make possible the handling of 
the increased district court business caused by this shift without the 
creation of many new district judgeships,* it was provided in § 18 that 
“‘ Whenever, in the judgment of the senior circuit judge . . . , the pub- 
lic interest shall require, the said judge . . . shall designate . . . any 
circuit judge of the circuit to hold said district court.” * But that this 





his investment after insolvency. The alternative of delaying liquidation without 
borrowing would be of no greater benefit to a stockholder, since in that event he 
would be liable for interest at the legal rate upon unpaid claims. Cf. Richmond v. 
Trons, 121 U.S. 27 (1887). But cf. Ore. CopE ANN. (1930) § 22-2002. 

If the security granted be insufficient to pay the loan at maturity, the question 
arises as to the ability of the corporation to reach the stockholder’s individual lia- 
bility. The corporation would not be a creditor of the bank. See Sibley County 
Bank v. Crescent Milling Co., 161 Minn. 360, 362, 201 N. W. 618, 619 (1925). The 
Alabama and Louisiana statutes allowing borrowing provide, however, that the 
lender shall have the status of a creditor. See note 7, supra. Whether the stock- 
holder’s liability can be considered an asset coming within the corporation’s lien 
is likewise doubtful. Cf. American Ex. Bank v. Rowsey, 144 Okla. 172, 289 Pac. 726 
(1930). But cf. Andrew v. Bevington Sav. Bank, 206 Iowa 869, 221 N. W. 668 
(1928) ; N. C. Cope (Michie, 1931) § 218c(13). Recovery might be justified upon 
the ground of subrogation to the rights of the creditors who received the proceeds 
of the loan. Cf. Harris v. Briggs, 264 Fed. 726 (C. C. A. 8th, 1920); Love v. 
Robinson, 161 Miss. 585, 137 So. 499 (1931). But cf. Cullen v. Abbott, 201 Wis. 
255, 229 N. W. 85 (1930). 

86 See Byrnes v. Missouri Nat. Bank, 7 F.(2d) 978, 979 (C. C. A. 8th, 1925); 
Cox v. Snow, 47 Idaho 229, 237, 273 Pac. 933, 937 (1929). A potent factor in the 
exercise of a court’s discretion in favor of a Reconstruction Finance Corporation 
loan might be the notion that the corporation offers advantages to the local insti- 
tution that a private lender would be unwilling to extend. See Bassett v. Merchants’ 
Trust Co., 161 Atl. 789, 792 (Conn. 1932). 


1 36 Stat. 1167 (1911); see FRANKFURTER AND LANDIS, THE BUSINESS OF THE 
SuPpREME Court (1928) 128-34. 
pa rhe Pennsylvania Steel Co. v. New York City Ry., 221 Fed. 440, 442 (S. D. 

1915). 

3 See 46 Conc. REc. 83, 88-90, 302 (1910) ; FRANKFURTER AND LANDIS, OP. Cit. 
supra note 1, at 135. 

# 36 Stat. 1089 (1911). In answer to a suggestion that provision should be 
made to permit circuit judges to sit in the district courts when an important case 
arose, the Chairman of the Committee on the Revision of the Laws referred the 
member to § 18. See 46 Conc. Rec. 302-03 (1910). Several proposals to make 
circuit judges ex officio members of the district courts were considered. See id. at 
303, 304; id. at 809, 1452-54, 2144-54 (1911). And, though the Chairman of the 
Committee argued that only conflict and the humiliation of the district courts would 
result, a provision that a circuit judge should have “throughout his circuit the 
powers and jurisdiction of a district judge ” passed the House. See id. at 2155. This 
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power may operate to interrupt rather than to facilitate the nisi prius 
work of the federal courts is revealed by recent events in the Second 
Circuit. 

In June, 1932, attorneys planning a receivership for the Fox Theatres 
Corporation represented to Senior Circuit Judge Manton that if the case 
came before the district court, the appointment of the Irving Trust 
Company as receiver was practically certain.’ Acting under his stand- 
ing order of designation made in 1930, the judge, on June 22, 1932,° 
exercised the authority of a district judge to appoint individual receivers.’ 
On June 30, 1932, the district judges adopted two new rules. Thereafter, 
“all applications for the appointment of receivers in equity causes,” 
were to “ be made to the judge assigned to hold the . . . motion... 
business of the court, and to no other judge”; *® and “any judge 
designated to sit in the District Court ” was to do only such work as 
was assigned to him by the senior district judge.? On August 25, 1932, 
this time by a special designation order,!° Judge Manton named himself 
to hold a district court.‘ In his capacity as district judge he at once 
formally reported to himself, as senior circuit judge, his disagreement 
with the division of business already agreed upon by the district 
judges; ** and then, as senior circuit judge, he entered an order per- 
mitting applications for the appointment of receivers to be made not 
only to the district judge sitting in the motion session, but also to him- 
self as district judge. On the following day, an application was made 
to him for a receivership of the Interborough Rapid Transit Company; 
again individual receivers were named. Upon the petition of the Man- 





clause dropped out in conference. See id. at 3998-4002. The failure of these pro- 
posals indicates that § 18 was not intended to make a broad grant of power. 

5 The frequent appointment of this corporation as receiver has aroused opposi- 
tion. See N. Y. Times, Nov. 26, 1932, at 28. But see zd., Dec. 1, 1932, at 13 (report 
by Irving Trust Co., comment of Senior District Judge Knox). 

6 Standing orders of designation reveal extraordinary judicial foresight in the 
ascertainment of the requisite public interest. But such orders are not without 
precedent. See Johnson v. Manhattan Ry., N. Y. L. J., Dec. 8, 1932, at 2633 
(C. C. A. 2d, 1932), Record, fols. 1664-65. In effect, a circuit judge so designated 
becomes an ex officio member of the district court. The practice seems difficult to 
reconcile with the rejection of amendments intended to reach this result. See 
note 4, supra. 

7 See American Brake Shoe & Foundry Co. v. Interborough Rapid Transit Co., 
U. S. Daily, Nov. 3, 1932, at 1598 (S. D. N. Y. 1932) (opinion of Manton, J., on 
application of receivers after the decision of Woolsey, J.). 

8 General Rule 11-a, set out in Johnson v. Manhattan Ry., supra note 6. 

® General Rule 1-a, set out in Johnson v. Manhattan Ry., supra note 6. 

10 The order designated Judge Manton to hold “a District Court . . . during 
the period beginning August 25, 1932, and particularly to hear all applications and 
proceedings in the matter entitled American Brake Shoe and Foundry Co. v. Inter- 
borough Rapid Transit Company ”. See Johnson v. Manhattan Ry., U. S. Daily, 
Oct. 25, 1932, at 1542 (S. D. N. Y. 1932). 

11 The judge states that again his purpose was to forestall the appointment of 
the Irving Trust Co. as receiver. See American Brake Shoe & Foundry Co. v. Inter- 
borough Rapid Transit Co., supra note 7. 

12 Section 23 of the Judicial Code provides: “In districts having more than 
one district judge, the judges may agree upon the division of business . . . ; but 
in case they do not so agree, the senior circuit judge . . . shall make all necessary 
— for the division of business. . . .” 36 Stat. 1090 (1911), 28 U. S. C. § 27 

1926). 
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hattan Ry., which leased its tracks to the Interborough, the receiv- 
ership was extended to it. Subsequently, a Manhattan stockholder ** 
brought a bill before District Judge Woolsey, praying that the orders 
of Judge Manton be vacated and that new receivers be appointed. The 
prayer for vacation of the orders appointing receivers was granted 
but the naming of others was postponed pending an appeal.’* The circuit 
court of appeals held that Judge Manton’s orders could not be ques- 
tioned in the present suit and reversed Judge Woolsey’s decision.*® 

The collateral attack upon Judge Manton’s orders in the Jnterborough 
case could succeed only if he lacked jurisdiction to entertain the suit. 
Omission of “ in the judgment of the senior circuit judge ”, during the 
amendment of § 18 in 1922, affords but weak support for the contention 
that refutation, in a collateral suit, of the senior circuit judge’s certifi- 
cation of “ public interest ” would invalidate his designation.** And, 
since § 18 gives the designated judge “ all the powers, and rights .. . 
of a judge of the district . . . to which he has been assigned ”,*’ it 
would seem that Judge Manton could, as district judge, disagree with 
the division of business previously made. Settlement by the senior 
circuit judge of such a dispute created by himself as district judge doubt- 
less is warranted by a literal interpretation of the statute; but plainly, 
in this situation, he is not the detached and impartial arbiter contem- 
plated by the legislature. A further attack, based upon Judge Manton’s 





13 To the Manhattan stockholders, the purpose of the receivership was to rid 
the Interborough of the lease. See N. Y. Times, Nov. 8, 1932, at 23. 

14 Johnson v. Manhattan Ry., supra note 10. Judge Woolsey held that he 
could not pass upon the validity of the designation and confined his ruling to 
the orders made by Judge Manton as district judge. See (1932) 42 Yate L. J. 
279; (1932) 81 U. or Pa. L. REv. 221. 

15 Johnson v. Manhattan Ry., supra note 6. A writ of prohibition directed 
to Judge Manton was dismissed on the basis of the opinion on appeal. Ex parte 
Relmar Holding Co., N. Y. L. J., Dec. 10, 1932, at 2683 (C. C. A. 2d, 1932). 

16 36 STaT. 1089 (1911), as amended by 42 Stat. 839 (1922), 28 U.S. C. § 22 
(1926). Although other sections of the Judicial Code relating to the assignment 
of judges contained similar words, only § 18 was changed. Cf., e.g., 36 STAT. 1089 
(1911), as amended by 42 Stat. 839 (1922), 28 U. S. C. §17 (1926); 36 Srar. 
on (1911), 28 U. S. C. $20 (1926); 36 Stat. 1089 (1911), 28 U. S. C. § 21 

1926). 

But the legislative history of the amendment of § 18 indicates that no sub- 
stantial change was intended. A bill introduced in the House, on November 14, 
1921, incidentally amending § 18 by omitting the words “in the judgment of the 
senior circuit judge ”, was passed by that body. See 61 Conc. Rec. 7689 (1921) ; 
62 id. at 148, 205, 209-10, 217. In the Senate the Committee on the Judiciary 
reported the bill with the phrase again inserted, together with an amendment to 
another section providing that the validity of a designation could not be questioned 
after filing. See id. at 2583-84 (1922). In debate it was insisted that, even with- 
out specific provision, the senior circuit judge’s finding of a public interest was 
necessarily conclusive. See id. at 5155-56. Objection was made that this left the 
power of the senior circuit judge unchecked. See id. at 4860-61, 5156. But an 
amendment requiring a certificate of the clerk of the district court as to the 
existence of a public interest failed. See id. at 5168. When the House refused 
to accept the Senate bill, the conferees recommended to each house their revision of 
the bill, which omitted the phrase in question. See id. at 9496-98, 9538-40. In 
each house it was said that no material change had been made. See id. at 9540, 
11668, 12352. 

17 36 Stat. 1089 (1911), as amended by 42 Start. 839 (1922), 28 U.S. C. § 22 
(1926) ; see Ex parte United States, 226 U.S. 420, 423-24 (1913). 
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disregard of a rule of the district court,!* also has little force in view of 
the statutory mandate that a designated judge shall “ discharge all the 
judicial duties for which he is so appointed ”.*° The rules are at most 
directory, and Judge Manton’s action in violation of them would not 
be void.”° ; 

A different method of assailing Judge Manton’s orders might have 
enabled the circuit court of appeals to inquire more fully into the 
validity of the judge’s action. That court suggests that the com- 
plainant might have appeared before Judge Manton on the day set for 
making objections to the continuance of the receivership and demanded 
the “removal of the cause to another judge ... and... the ap- 
pointment of other receivers.” ** Apparently, an order denying the first 
request would not be a final decision from which an appeal would lie.?? 
But a refusal to vacate the appointment of the receivers would form the 
basis for an appeal,”* and both questions could then be passed upon by 
the upper court.* 

If the case had been presented to the circuit court of appeals in this 
way, and that court had passed upon the validity of Judge Manton’s 
assumption of jurisdiction over the receivership, consideration of the 
finality of the senior circuit judge’s ascertainment of the “ public inter- 
est ” requisite to his exercise of authority under § 18 would have been 
unavoidable. For this provision to achieve its manifest purpose of 
facilitating district court business the senior circuit judge must be 
allowed a broad discretion in making that determination.*°  Self- 
designation by the senior circuit judge, in the exercise of this discre- 





18 See note 9, supra. 19 36 STaT. 1090 (1911), 28 U. S. C. § 23 (1926). 

20 White v. Superior Ct. of San Francisco, 110 Cal. 60, 42 Pac. 480 (1895) ; 
Bradley v. Van Nostrand, 189 Cal. 457, 208 Pac. 690 (1922) ; People v. Barbera, 78 
Cal. App. 277, 248 Pac. 304 (1926); State ex rel. Buisson v. Lazarus, 33 La. Ann. 
1425 (1881); Foley v. Utterback, 196 Iowa 956, 195 N. W. 721 (1923); cf. Ex 
parte Briggs, 15 F.(2d) 84 (1925) (circuit judge sitting as district court). But cf. 
Case v. United States, 14 F.(2d) 510 (C. C. A. 8th, 1926) ; Scranton Button Co. v. 
Neonlite Corp. of Am., 105 N. J. Eq. 708, 149 Atl. 369 (1930). 

21 See Johnson v. Manhattan Ry., supra note 6, at 2634. : 

22 An order denying a motion for the designation of another judge has been 
held not appealable. McColgan v. Lineker, 289 Fed. 253 (C. C. A. gth, 1923); 
Baltuff v. United States, 35 F.(2d) 507 (C. C. A. oth, 1929). 

23 Section 129 of the Judicial Code, as amended, making an exception to the 
requirement of a final decision, is interpreted to permit an appeal from the denial 
of a motion to vacate the appointment of a receiver, if made at the first oppor- 
tunity. Pacific Northwest Packing Co. v. Allen, 109 Fed. 515 (C. C. A. 9th, 1901) ; 
McLeod v. Hayward, 17 F.(2d) goo (C. C. A. 5th, 1927); see Blake v. District 
Court, 59 F.(2d) 78, 79 (C. C. A. oth, 1932); cf. Mitchell v. Lay, 48 F.(2d) 79 
(C. C. A. oth, 1930), certiorari denied, 283 U.S. 864 (1931); Kingsport Press v. 
Brief English Systems, 54 F.(2d) 497 (C. C. A. 2d, 1931). But cf. Guardian Trust 
Co. v. Shedd, 240 Fed. 689 (C. C. A. 8th, 1917); Grand Beach Co. v. Gardner, 
34 F.(2d) 836 (C. C. A. 6th, 1929). 

24 On appeal from an interlocutory order the court may consider the whole 
case. Smith v. Vulcan Iron Works, 165 U. S. 518 (1897); Lake Nat. Bank v. 
Wolfeborough Sav. Bank, 78 Fed. 517 (C. C. A. 1st, 1897) ; Cabaniss v. Reco Min. 
Co., 116 Fed. 318 (C. C. A. 5th, 1902) ; Denaro v. McLaren Products Co., 9 F.(2d) 
328 (C. C. A. 1st, 1925) ; cf. Eagle Glass & Mfg. Co. v. Rowe, 245 U. S. 275 (1917). 

25 See United States ex rel. Fehsenfeld v. Gill, 292 Fed. 136, 137 (C. C. A. 4th, 
1923); cf. People v. Ferguson, 12 Pac.(2d) 158 (Cal. App. 1932); Lawrason v. 
Swartz, 132 La. 511, 61 So. 554 (1913) ; State ex rel. Holloman: v. Leib, 17 N. M. 
270, 125 Pac. 601 (1912) ; People ex rel. Saranac Land & Timber Co. v. Extraor- 
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tion, seems of itself open to no objection. It is within the terms of the 
statute *° and may be necessary to meet the exigencies of district court 
business; and the reénactment in 1922 of § 18, unchanged in this re- 
spect, sanctioned ?’ what seems to-have been a common practice of senior 
circuit judges.”* 

But an exercise of discretion which results in interference with the 
smooth administration of judicial business and defeats the purpose 
of the law should be discouraged. In the federal system only the dis- 
trict courts have the power to appoint receivers; *® supervision over this 
power is afforded by the ordinary appellate mechanism. The division 
of function between trial and appellate courts calls for abstention from 
interference with the reasonable exercise of the powers granted to the 
district courts. Particularly is this desirable when disregard of the 
division of business made by the district judges with the inevitable con- 
comitants of unseemly judicial conflict and interruption of nisi prius 
work is involved.*® Yet a court’s disinclination to question the exercise 
of a special power by its senior member, when to do so would have the 
appearance of a personal rebuke, is only natural and makes appellate 
supervision of the power, even under extraordinary circumstances, 
unlikely.** 





dinary Special and Trial Term of the Supreme Court, 220 N. Y. 487, 116 N. E. 384 
(1917). 

26 The statute permits the designation of “any ” circuit judge. See 36 Srar. 
1089 (1911), as amended by 42 Strat. 839 (1922), 28 U. S. C. § 22 (1926). 

27 See National Lead Co. v. United States, 252 U. S. 140, 146 (1920); Nagle 
v. Loi Hoa, 275 U.S. 475, 481-82 (1928). 

28 According to an affidavit submitted in the Johnson case, self-designation 
has been common in every circuit. See Johnson v. Manhattan Ry., Record, fols. 
1657-66, 1963-86. See also American Brake Shoe & Foundry Co. v. Interborough 
Rapid Transit Co., supra note 7. A reported instance of self-designation to hear a 
particular cause appears in Pennsylvania Steel Co. v. New York City Ry., 221 Fed. 
440 (S. D. N. Y. 1915) (Lacombe, J.,). 

A specific provision that the senior circuit judge might designate himself to act 
as a district judge was contained in a Senate amendment to a bill introduced in 
the House, November 14, 1921. See 61 Conc. REc. 7689 (1921), 62 id. at 2583-84 
(1922); note 16, supra. But this provision, which disappeared in conference, was 
regarded merely as a clearer statement of the existing law. See id. at 4852. 

29 The district court’s exercise of its discretion in the appointment of receivers 
is rarely questioned. See Milwaukee & Minn. R. R. v. Soutter, 154 U. S. 540, 541 
(1864) ; In re Babcock, 26 F.(2d) 153, 158 (C. C. A. 7th, 1928), certiorari denied, 
sub nom. Babcock v. Wilkerson, 278 U. S. 615 (1928); 2 Tarpy’s, SmirH on RE- 
CEIVERS (1920) § 819; Hicu, Recetvers (4th ed. 1910) § 65. 

30 Judge Manton’s conduct has not gone without criticism. See letter of 
Professor Frankfurter, N. Y. Times, Oct. 14, 1932, at 18; Editorial, zbid.; Hallgren, 
Judge Manton and the I. R. T. Scandal (1932) 135 NATION 394. 

31 Judge Manton would at least be a de facto judge and, as such, his right 
to hear the Interborough case would apparently be free from attack by a party to 
the suit. See MecHem, Puslic OFFICES AND OFFICERS (1890) § 316 et seq.; cf. 
Luhrig Collieries Co. v. Interstate Coal & Dock Co., 287 Fed. 711 (C. C. A. 2d, 
1923), certiorari denied, sub nom. Thosmil Holding Corp. v. Interstate Coal & 
Dock Co., 262 U. S. 751 (1923); In re Manning, 139 U. S. 504 (1891); Ball v. 
United States, 140 U. S. 118 (1891); McDowell v. United States, 159 U. S. 596 
(1895). But see Ex parte American Steel Barrel Co., 230 U. S. 35, 45 (1913). 

When the Judicial Code was under consideration in Congress, the judges of the 
Circuit Court of Appeals for the Sixth Circuit (Day, Lurton, and Taft) suggested 
that the legislation require designations to be made by order of the circuit court of 
appeals. See 46 Conc. Rec. 2155 (1911). 
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LEGISLATION 


EXTENDING CONTROL OVER PuBLic UTILITY-AFFILIATE FINANCIAL 
TRANSACTIONS. — The principal methods of holding company exploita- 
tion of operating companies thus far brought to light are three: un- 
necessary and unreasonable managerial and supply contracts, irregular 
banking transactions, and improper dividend declarations by the utility.’ 
Establishment of the direct regulation of holding companies suggested 
as necessary * to prevent these abuses would entail delays incident to 
the passage of novel legislation and the setting up of new administrative 
machinery. Extension of the existing powers of commissions over oper- 
ating utilities so as to enable control of parent-subsidiary transactions 
may afford a more easily available remedy.* Statutes authorizing super- 
vision of managerial and supply contracts have been discussed in this 
Review. It remains to consider legislation permitting control of bank- 
ing transactions and dividend declarations. 

Banking transactions. Improper advances to the holding company or 
its affiliates constitute the ultimate evil to be guarded against. But since 
the funds advanced are often secured by the sale of operating companies’ 
securities to the public or by borrowing from other units of the holding 
company system,° regulation of the incurrence of obligations by the 
utilities may be essential. 

Yet in only half the states is commission authorization required for 
the issuance of securities by a public utility.?_ Moreover, in all but four 





1 See, e.g., BonBRIGHT AND Means, THE Hotpinc Company (1932) cc. 6, 7; 
De Long, Holding Company Practices (1932) 10 P. U. ForTNIGHTLY 733; (1932) 
159 Ann. Am. Acap. Pot. & Soc. Sci. passim. 

2 See Lilienthal, Holding Companies and The Public Interest, Speech before Am. 
Bar Ass’n, Oct. 11, 1932. 

3 See, e.g., BONBRIGHT AND Means, THE Hoitprinc Company 217-22; HoxpInc 
CoMPANY ConTROL oF LICENSEES OF THE FEDERAL POWER COMMISSION (1932) 


vii. 

4 See Lilienthal, supra note 2; Resolutions Adopted by the Nat. Ass’n of R. R. 
and Utilities Comms. (1932). The state commissioners seek to make this type of 
control effective by favoring legislation creating a federal fact-finding agency, 
which would make available to state regulatory bodies information respecting 
re ya and business arrangements between utilities and affiliated interests. 
ee ibid. 

For an analysis of other indirect methods of control over the holding com- 
pany, see Lilienthal, Regulation of Public Utility Holding Companies (1929) 29 
Cot. L. Rev. 404; Lilienthal, Recent Developments in the Law of Public Utility 


Holding Companies (1931) 31 id. 189. 5 Legis. (1932) 45 Harv. L. Rev. 7209. 
“ae e.g. Re New Hampshire Gas & Elec. Co., P. U. R. 1931D 225, 240 
(N. H.). 


7 Axa. Cope (Michie, 1928) § 9744; id. (Michie, Supp. 1932) § 9824(3); Ariz. 
Cope (Struckmeyer, 1928) § 708; Ark. Dic. Stat. (Crawford & Moses, 1921) 
§§ 1658-62; Cat. Gen. Laws (Deering, 1931) Act 6386, § 52; Coro. Ann. Start. 
(Mills, 1930) § 5933K; D. C. Cope (1929) tit. 26, §98; Ga. Cope Ann. (Michie, 
1926) § 2665; Itz. Rev. Stat. (Cahill, 1931) c. 111a, § 36; Inv. Ann. Stat. (Burns, 
1926) § 12761; Kan. Rev. Stat. (1923) c. 66, § 125; Mer. Rev. Stat. (4930) c. 62, 
§ 41; Mp. Ann. Cope (Bagby, 1924) art. 23, $§ 381, 392; Mass. Gen. Laws (1932) 
c. 160, § 48, c. 161, § 28, c. 164, § 14, c. 166, § 4; Micn. Comp. Laws (1929) § 11077; 
Mo. Strat. Ann. (Vernon, 1932) pp. 6594-95, 6620-21, 6647-49; Nes. Comp. STar. 
(1929) § 75-1201; N. H. Pus. Laws (1926) c. 241, §1; N. J. Comp. Strat. (1910) 
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jurisdictions * the complete exemption of short term issues from the 
statutory requirements ® leaves an opportunity to avoid commission 
scrutiny which has not been overlooked by the utilities.° The pro- 
vision, explicit in some statutes ‘+ and implied in others,'* requiring au- 
thority from the commission for the refunding of short term issues by 
long term obligations,’* allows the commission to prevent permanent 
capitalization when the original short term obligation was incurred for 
non-capitalizable purposes.** 

But that control over refunding is insufficient is illustrated by four 
recent cases ‘® in which operating companies applied to their respective 
commissions for such permission. In each case some, if not most, of 





p. 4289; N. Y. Cons. Laws (Cahill, 1930) c. 49, 8855, 69, 82, 101; id.- (Cahill, 
Supp. 1931) c. 49, $$ 62, 89-f; N. D. Comp. Laws Ann. (Supp. 1925) § 4609¢.20; 
Ouro Gen. Cope (Page, 1932) § 614-53; S. C. Acts 1932, No. 871, §2(m); TENN. 
Cope (1932) § 5452(d); Vr. Gen. Laws (1917) § 4981; Wis. STAT. (1931) $ 184.03; 
cf. 41 STAT. 494 (1920), 49 U.S. C. § 20a (1926); and cf. Pa. Stat. ANN. (1930) 
tit. 66, § 202 (requiring notification before issuance); Tex. Stat. (Vernon, 1928) 
art. 6527 (applying to lien bonds only). Sometimes the statutes do not apply to 
all public utilities. See, e.g.,S. C. Acts 1932, No. 871, §2(m). The Federal Power 
Commission has recently decided to exert its authority under 41 STAT. 1073 (1920), 
16 U. S. C. §§ 812-13 (1926), which allows it to regulate security issues of its 
licensees and utilities doing interstate business when local authorities exercise no 
control. See U.S. Daily, Nov. 16, 1932, at 1669. 

Under the usual laws, commissions have been able to prevent the issuance of 
securities where the holding company would receive an undue advantage in price 
or voting interest. Cf. Re Lowville Gas Corp., P. U. R. 1932A 446 (N. Y. 1931); 
Re California Oregon Power Co., P. U. R. 1932B 391 (Cal. 1931); Re New York 
Steam Corp., P. U. R. 1930E 227 (N. Y.). Commission approval for any change 
in the priority or voting rights of capital stock, even though the total capitalization 
remains stable, has been suggested. See Report or N. Y. Comm. on REVISION OF 
THE Pus. Serv. Comm. LAw (1930) 38. 8 See notes 29-32, infra. 

® Usually only securities maturing in less than a year are exempted. See statutes 
cited in note 7, supra. Some statutes make commission approval unnecessary 
where the proceeds are to be expended outside of the state. Securities issued by 
a foreign corporation, even though the proceeds are to be expended within the state, 
may also be immune from local regulation. See statutes cited in ErsBrer, INTER- 
STATE TRANSMISSION OF ELECTRIC POWER (1931) 129-60; Rosenbaum and Lilienthal, 
Issuance of Securities by Public Service Corporations (1928) 37 YALE L. J. 716 
nN. 34,37- 

10 For illustrations of the tremendous sums borrowed by operating companies 
from affiliated interests alone, see, e.g.. Re New York State Elec. & Gas Corp., 
P. U. R. 1932E 1, 38-45 (N. Y.); Report or N. Y. Como., supra note 7, at 134. 

11 See, e.g., statutes of Georgia, Maryland, Nebraska, all supra note 7. 

12 See, e.g., statutes of Kansas, Maine, Massachusetts, all supra note 7. 

18 A few statutes require authorization for refunding in any manner. See, e.g., 
statutes of Arizona, California, Colorado, all supra note 7. Others allow refunding 
of short term securities with issues of the same type without consent only for an 
aggregate period of two years. See, e.g., statutes of Illinois and South Carolina, 
both supra note 7. 

14 Some of the exemption statutes specifically provide that short term issues 
must be for proper corporate purposes. £.g., statutes of California, Colorado, 
Georgia, all supra note 7. If not mentioned, this requirement would seem to be 
implied. However, it is questionable whether this aids a commission in preventing 
improper borrowings. See cases cited in note 15, infra. 

15 Re Lowell Gas Lt. Co., Docket No. 4474, Mass. Dept. of P. U., Oct. 27, 1932; 
Re Staten Island Edison Corp., P. U. R. 1932D 113 (N. Y.); Re Arizona Edison 
Co., P. U. R. 1932A 238 (Ariz. 1931); Re Green Mt. Power Corp., P. U. R. 
he 130 (Vt. 1931); cf. Re Wis.-Minn. Lt. & Power Co., P. U. R. 1922C 193 

is.). 
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the money borrowed had been forwarded to the parent concern either 
in the form of a loan or as the purchase price of securities of the holding 
company.*® All the expenditures were deemed improper. Nevertheless, 
two commissions authorized refunding ** on the theory that the interest 
of the public would best be served by preventing the receivership ** 
which the short term security holders would otherwise have forced. Ob- 
viously, whether or not refunding was allowed,’® the operating utilities 
remained liable for the amounts of the original issues. Since the quid 
pro quos received for the loans to the holding companies were either 
valueless or greatly depreciated,”° present surplus ** and future earn- 
ings ?? will have to be used to pay off the debts, and will not be available 
for maintenance, improvements, and voluntary rate reductions. The 
companies’ ability to obtain new capital for refunding its legitimate is- 
sues and making extensions will be impaired.** And although theoreti- 
cally the commission can insist upon proper service and establish fair 
rates without taking improperly incurred obligations into consideration, 
in practice it will have to allow a return sufficient to meet these fixed 
charges lest default bring insolvency.** 


16 Other instances of loans made to affiliate interests are numerous. E£.g., Re 
Mid-West States Tel. Co. of Wis., Docket No. 2-U-409, Wis. Pub. Serv. Comm., 
Oct. 17, 1932; Alabama Pub. Serv. Comm. v. Birmingham Gas Co.,. P. U. R. 
1932E 46 (Ala.) ; Re New Hampshire Gas & Elec. Co., P. U. R. 1931D 225 (N.H.); 
see Fankhauser, U. S. Daily, July 12, 1932, at 887. Only in the four principal 
cases, however, was the loan brought to the commission’s attention by a request 
for authorization of refunding security issues. Examples of raising money through 
short term securities for other purposes which a commission would deem improper 
are not infrequent. See Report or Mass. Sp. Comm. on ContTrot AND CONDUCT 
or Pustic Utimities (1930) 277-18; BarNES, Pusiic Utitiry Controt In Massa- 
CHUSETTS (1930) 197. 

17 Re Lowell Gas Lt. Co., Re Azioome Edison Co., both supra note 15. 

18 However, a receiver was appointed for the Arizona Edison Co. on January 
14, 1932. See Moopy’s, Pustic Uriririgs, Jan. 30, 1932, at 1273. It has been sug- 
gested that a receivership would not be burdensome if its administration was put 
under the control of the commission. See Re Lowell Gas Lt. Co., supra note 15; 
cf. LocKLIn, REGULATION oF SEcuRITY IssUES BY THE INTERSTATE COMMERCE ComM- 
MISSION (1925) 73. 

19 In one case in which authority to refund was denied, the original issue was 
refunded with short term mortgage bonds. See Staten Island Edison Corp., 
Moopy’s, Pustic Uriiries, Aug. 20, 1932, at 1442. In the other case, control 
of the subsidiary passed from the then bankrupt holding company, to which the 
money brought in by the issue had been loaned, to another holding company which 
advanced funds to the operating company to meet the maturing issue. See Green 
Mt. Power Corp., Moopy’s, Pustic UTILITIEs, Dec. 5, 1931, at 1255. 

20 See cases cited in note 15, supra. 

21 In the latter part of December, 1931, the new owners of the Green Mt. 
Power Corp. voluntarily surrendered for cancellation 5,968 shares of common 
stock of a book value of $560,070 in order to correct the impairment of capital 
created by the loss suffered through the loan to the old owners. See Moopy’s, 
Pusiic Urmiry Securities (1932) 1785. See also Re Lowell Gas Lt. Co., supra 
note 15. 

22 The new bonds of the Staten Island Edison Corporation, issued to refund 
the short term notes, require the deposit of $1,000,000 cash in a sinking fund dur- 
ing the year to retire a part of the issue. See Moopy’s, Pusric Utmiry SEcurITIESs 
(1932) 1967. 

23 See De Long, supra note 1, at 738. Improper financial transactions have the 
same effect upon rates and service as overcapitalization. Cf. LocK in, op. cit. 
supra note 18, at 168 et seq. 

24 Cf, LocKLIN, op. cit. supra note 18, at 175-76. The interests of investors 
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An excellent model for regulatory legislation was given by the short 
term security issue section of the Transportation Act of 1920,?5 which 
limited the short term indebtedness incurrable without commission au- 
thorization to five per cent of the par value of the company’s outstanding 
securities °° and required notice to the commission of all such borrowings. 
This appears to prevent the accumulation of a dangerously large short 
term debt, and at the same time, to allow unhampered routine financing.?’ 
Yet only four state statutes deal with the problem of controlling short 
term issues before refunding. The New York legislature, rejecting a 
suggested five per cent clause,** recently adopted a notification require- 
ment.?® Indiana *° and New Hampshire ** have set ten and forty per 
cent limitations respectively, and in 1932 Alabama enacted a provision 
substantially similar to that in the Transportation Act, though without 
the notification proviso.** 

Under most of the existent legislation, however, the commissions’ 
power to supervise ** the popular “ open account ” borrowing ** by a 
utility from a holding company is doubtful. The New Hampshire court 
has indicated that the usual statutory language, authorizing control over 





in these securities must also be taken into consideration. Cf. Re Lowell Gas Lt. Co., 
supra note 15. 

25 4x Strat. 494 (1920), 49 U.S. C. § 20a(9) (1926). 

26 The amount of the short term notes authorized by the Interstate Commerce 
Commission must be included with other short term notes in determining whether 
the five per cent limit has been reached. Matter of Notes of La. Ry. & Navig. 
Co., 124 I. C. C. 693 (1927). 

27 This the commission has facilitated by authorizing the issue of long term 
securities which the company can furnish as collateral for short term borrowings. 
Matter of Pledge of Bonds of B. & O. R. R., 67 I. C. C. 10 (1921); cf. Matter of 
Pledge of Securities of Wheeling & Lake Erie Ry., 67 I. C. C. 293 (1921). 

28 See Report or N. Y. ComM., supra note 7, at 39. But the commission op- 
posed the limitation. See id. at 133. In Massachusetts both the Department of 
Public Utilities and the investigating commission even opposed the reduction of the 
short term period from three years to one year. See Report oF Mass. Sp. Como., 
supra note 16, at 69-70. One Massachusetts commissioner has said that “ the real 
test of public protection is in the relative amount of money borrowed, which should 
be emphasized, and not the maturity.” See Re Lowell Gas Lt. Co., supra note 15. 

29 N. Y. Cons. Laws (Cahill, 1930) c. 49, §§ 55, 69, 82, 101; id. (Cahill, Supp. 
1931) C. 49, $§ 62, 89-f. 

80 Inp. Ann. Stat. (Burns, 1926) § 12763. 

81 N. H. Laws 1929, c. 136. 

82 Ala. Acts 1932, No. 232, § 12; cf. Ata. Cope (Michie, Supp. 1932) § 9824(9) 
(applicable only to telephone companies and containing both five per cent and 
notification provisions). As in the Transportation Act, these exemptions extend 
to securities maturing in less than two years. But the per cent of short term se- 
curities exempt from regulation is calculated on the commission’s valuation of the 
utility’s assets. 

83 One instance of an operating company guarantying the note of its holding 
company, which now has to be made good, has come to light. Alabama Pub. Serv. 
Comm. v. Birmingham Gas Co., P. U. R. 1932E 46 (Ala.). Whether the short term 
exemption applies to such obligations is uncertain. Cf. Cat. Gen. Laws (Deering, 
1931) Act 6386, $5272 (specifically exempting short term guarantees from the 
necessity of commission approval). Commission approval for the assumption of 
any obligation or liability as guarantor, indorser, surety, or otherwise would seem 
desirable. See 44 Stat. 494 (1920), 49 U. S. C. § 20a(2) (1926). 

34 For a description of the modus operandi, see Re New Hampshire Gas & Elec. 
Co., P. U. R. 1931D 225, 236-44; State v. New Hampshire Gas & Elec. Co., decided 
Oct. 4, 1932 (N. H.). 
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the issuance of “. . . a share of capital stock, or any bond or other 
evidence of indebtedness . . .”,°> permits regulation of such transac- 
tions.** But the possibility that a less liberal interpretation would deny 
commissions any power over “ open account ” borrowing makes specific 
amendment desirable. 

The final problem of regulating security issuances is that of enforce- 
ment. Several states have been content to impose criminal penalties on 
those connected with violation.** Ten legislatures have taken the further 
necessary step ** of shielding the utility itself from the ill effects of ille- 
gitimate borrowing by making obligations void when incurred without 
requisite authorization.*° 

Even the most extensive supervision over incurrence of obligations 
cannot completely eliminate possibilities of unwise disbursements at the 
behest of the holding company. By delaying expenditures for mainte- 
nance and extensions operating companies may augment cash on hand; 
the resulting funds are frequently passed on to the parent or affiliates in 
the form of loans.*° That such transactions, marked as they are by the 
absence of any semblance of arms-length dealing, may leave the operat- 
ing company with a worthless debt, a lack of working capital, and a run- 
down plant has been illustrated.** Yet only in Massachusetts is the 
commission given power to regulate outflow of this type.*? The Massa- 
chusetts statute prohibits any loans by a utility without approval.** The 





85 See statutes cited in note 7, supra. 

36 State v. New Hampshire Gas & Elec. Co., decided Oct. 4, 1932 (N. H.). 
But cf. In re Worth Lighting & Fixture Co., 292 Fed. 769 (S. D. N. Y. 1923) ; Bryan 
v. Menefee, 21 Okla. 1, 95 Pac. 471 (1908). In the New Hampshire case the court 
also found that the obligation, though payable on demand, was not within the short 
term exemption proviso. State v. New Hampshire Gas & Elec. Co., supra. See 
also Re La Porte Gas & Elec. Co., P. U. R. 1918F 452 (Ind.). Cf. N. Y. Cons. 
Laws (Cahill, Supp. 1931) c. 49, §62 (demand obligations classed as long term). 

87 E.g., Me. Rev. Stat. (1930) c. 62, § 77; Mass. Gen. Laws (1932) c. 160, 
§ 48, c. 161, § 31, c. 164, § 17, c. 166, §6; Micu. Comp. Laws (1929) § 11079. 

88 See Re New York & Richmond Gas Co., P. U. R. 1918F 439, 447 (N. Y.). 

89 Artz. Cope (Struckmeyer, 1928) § 708; Cat. Gen. LAws (Deering, 1931) Act 
6386, § 52(d); Coro. Ann. Stat. (Mills, 1930) § 5933K(d); D. C. Cope (1929) 
tit. 26, § 103; Inx. Rev. Stat. (Cahill, 1931) c. r11a, § 38; Kan. Rev. Stat. ANN. ° 
(1923) § 66-125; Mo. Strat. Ann. (Vernon, 1932) pp. 6597, 6622, 6649; Onto GEN. 
Cope (Page, 1932) § 614-55; Tex. Strat. (Vernon, 1928) art. 6530; Wis. Star. 
(1931) § 184.03. But cf. 44 Stat. 494 (1920), 49 U. S. C. § 20a(11) (1926) 
(carrier remains liable though securities void); Ala. Acts 1932, No. 232, $13 
(expressly providing that securities not void). 

40 Cf. Re Mid-West States Tel. Co. of Wis., Docket No. 2-U-409, Wis. Pub. 
Serv. Comm., Oct. 17, 1932; see Lilienthal, supra note 2. 

41 Cf. cases cited in notes 15, 40, supra. 

42 Even without express statutory power, on discovering past loans commis- 
sions have ordered utilities to cease making any further advances. E.g., Alabama 
Pub. Serv. Comm. v. Birmingham Gas Co., P. U. R. 1932E 46 (Ala.), Re Arizona 
Edison Co., P. U. R. 1932A 238 (Ariz. 1931) ; Re Mid-West States Tel. Co. of Wis., 
supra note 4o (citing statutory authority over managerial contracts). Since such 
loans may be ultra vires, the orders of the commission may be valid, though ob- 
viously too late to be effective. 

43 Mass. Laws 1932, c. 132. Where the amount of the loan is no greater 
than that which could properly be distributed in dividends, the interests of the con- 
sumers would not be adversely affected. However, one of the purposes of the 
Massachusetts statute was to prevent holding companies from pressing minority 
stockholders to sell out by lending profits to other utilities in the affiliate system 
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commission has avoided unnecessary red tape in the routine investment 
of surplus funds by issuing an order exempting certain unimpeachable 
types of loans from the necessity of commission scrutiny.** Of course, 
other legitimate loans may be made after investigation and approval by 
the commission.*® However, insofar as the Massachusetts statute may 
permit purchases of parent or affiliate securities without authorization 
by the commission, it may afford a loophole to be plugged by future 
legislation. 

Dividend payments. The possibility of overlarge dividend payments 
raises the further problem of controlling this device for draining utilities’ 
resources. That, in the present depression, the inflated and pyramided 
financial set-up *° of the holding company will lead to the exertion of 
pressure on the utilities to pay large cash dividends, despite decreased 
revenues, is likely.*7 And, in view of the control of operating utilities 
directorates by parent concerns, it is probable that such demands will be 
satisfied.*® The Wisconsin commission, emphasizing that improper divi- 
dends might cause impaired service, postponement of extensions, and 
higher rates, recently issued emergency orders restraining certain utilities 
from paying*dividends on their common stock.*® At this time the 
amendment of the previous year,®® which authorized such action when 
the commission found a capital impairment, was the only statute of its 





instead of declaring dividends. See Annual Report of Mass. Dept. of P. U. for 
1931, Mass. Pus. Doc. (1932) No. 14, at 7. Cf. Berle, Subsidiary Corporations 
and Credit Manipulation (1928) 41 Harv. L. Rev. 874, 878-82. 

The California commission has recently recommended an amendment to grant 
jurisdiction over loans to stockholders and affiliates. See U.S. Daily, Dec. 16, 
1932, at 1839. 

44 Re Rules & Regulations for the Lending of Money by Gas & Elec. Cos., 
Mass. Dept. of P. U., July 14, 1932. 

45 Support by the stronger members of a utility system to weaker operating 
companies may be in the public interest. Cf. Re Staten Island Edison Corp., 
P. U. R. 1932D 113, 114-15 (N. Y.); Report or Mass. Sp. ComM., supra note 16, 
at 48; New England Power Ass’n, Moopy’s, Pusiic Utiiries, Aug. 6, 1932, at 
1467. Loans to customers or subsidiary interests may also be advisable. But the 
commission should have an opportunity to examine the operating company’s 
ability to loan and the adequacy of the collateral. 
pe 46 See Urmity CorporaTIONs (1931-32) (testimony before Federal Trade 

omm.). 

47 See Lilienthal, Regulation of Public Utility Holding Companies (1929) 29 
Cot. L. REv. 404, 429-30. Withdrawal of surplus by extraordinary dividends soon 
after the purchase of a utility is not uncommon. Cf. Re Salamonia Tel. Co., 
P. U. R. 1930E 39 (Ind.) ; (1932) 10 P. U. ForTNIGHTLY 51. 

48 Cf. Re Commonwealth Tel. Co., P. U. R. 1932D 299 (Wis.). 

49 Re Commonwealth Tel. Co., P. U. R. 1932D 299 (Wis.) ; Re Interstate Lt. 
& Power Co., Docket No. 2-U-309; Re Interstate Power Co. of Wis., Docket No. 
2-U-310; Re Northern States Power Co. of Wis., Docket No. 2-U-311; Re North- 
ern Power Co., Docket No. 2-U-312;. Re Wisconsin Hydro Elec. Co., Docket No. 
2-U-313; Re Wisconsin Power & Lt. Co., Docket No. 2-U-1, all Wis. Pub. Serv. 
Comm., July 14, 1932; Re Mid-West States Tel. Co. of Wis., Docket No. 2-U-409, 
Wis. Pub. Serv. Comm., Oct. 17, 1932. “. .. such seemingly drastic action was, 
on the whole, rather meekly received by those most affected and elicited some 
favorable comment in even conservative quarters.” Glaser, Innovations in Regu- 
lation (1932) 10 P. U. FortnicHTLy 560, 563. Most of the companies involved in 
the orders had not paid any dividends on their common stock for some time. It 
was principally to guard against a departure from this policy that the commission 
acted. 

50 Wis. Laws 1931, c. 183, §3, Wis. Stat. (1931) § 184.11. 
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type. And Alabama alone has since delegated a like power to its 
commission.** 

Of course, general corporation statutes in almost every state forbid 
payment of dividends which will impair capital; °* and where commis- 
sions have been implemented with authority to enforce all laws appli- 
cable to public utilities ** some control of improper dividends may be 
possible. But utilities have found that, even in a period of decreasing 
revenue, general capital impairment statutes can be evaded by lowering 
depreciation charges and thereby showing a surplus.** In most jurisdic- 
tions the commission lacks power to fix the depreciation rate, and 
even where statutes confer such authority © the figures set by the com- 
mission may have no weight in determining the propriety of dividend 
declarations. Only Wisconsin ** and three other states *’ have recog- 
nized the nexus between depreciation and dividends by forbidding pay- 
ments from earnings or the crediting of earnings to surplus before the 
depreciation fixed by the commission has been deducted. This pro- 
vision may allow the commission to prevent apparent justification of 
dividends by tampering with depreciation reserves. But the possibility 
of evidencing earned surplus by jockeying other items of the balance 
sheet remains. And it is questionable whether the general power to 
specify accounting methods delegated commissions in several states will 
make possible the necessary checkup.** 

The Wisconsin impairment statute precludes these possibilities of 
evasion by empowering the commission to investigate whether capital 
has actually been impaired,°® instead of accepting the company’s balance 





51 Ala. Acts 1932, No. 232, §7. When giving consent under an issuance 
statute, some commissions have imposed a condition that the utility refrain from 
paying dividends until a capital impairment has been corrected. Re Derry Elec. 
Co., P. U. R. 1922B 820 (N. H.) ; Matter of Stocks of Leavenworth & Top. R. R., 
I. C. C. 632 (1921). A Massachusetts statute specifically grants the commission 
power to prescribe performance of conditions necessary to repair capital im- 
pairments. Mass. Gen. Laws (1932) c. 164, §16. In view of the frequent re- 
funding by public utilities, this may prove an important weapon. 

52 See, e.g., N. D. Comp. Laws Ann. (Supp. 1925) § 4543; TENN. Cope (1932) 
§ 3737. F or express application to utilities, see provisions of New Hampshire and 
Nebraska, both note 57, infra. 

53 See, e.g., N. D. Comp. Laws Ann. (Supp. 1925) § 4609¢3; TENN. CoDE 
(1932) § 5438. 

54 See Elgen, Why Telephone Rates Stand Unchanged (1932) 10 P. U. Fort- 
NIGHTLY 612, 614; cf. Depreciation Charges of Tel. Co’s. & Steam R. R. Co’s., 177 
I. C. C. 381, 372 (2932). 

55 See, e.g., Coto. Ann. Stat. (Mills, 1930) §$5933h; Tenn. Cope (1932) 
§ 5451(c); see United Railways v. West, 280 U. S. 234, 280n.(1930). 

56 Wis. Stat. (1931) § 196.09. 

57 Ala. Acts 1932, No. 232, §6; N. H. Pus. Laws (1926) c. 240, §11; Nes. 
Const. art. X, § 5. 

58 Apparently, the power to establish the manner in which accounts shall be 
kept allows mere exposure of managerial operations, not control. Cf. Passaic 
Cons. Water Co. v. Board of P. U. Comms., 5 N. J. Misc. 1078, 139 Atl. 324 (1927), 
aff'd, 104 N. J. 666, 141 Atl. 921 (1928); People ex rel. N. Y. R. R. v. Public 
Serv. Comm., 223 N. Y. 373, 119 N. E. 848 (1918). But cf. Kansas City So. Ry. 
v. United States, 231 U. S. 423 (1913); Report of Comm. on Legal Aspects of 
re rad Regulation for Public Utilities, Am. Bar Ass’n, Section P. U. Law 

1932) 5-7. 
59 Unfortunately, this raises the vexatious question of valuation, and the fur- 
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sheet. This and the authority it gives the commission to order cessation 
of dividends without first resorting to the courts for appropriate 
remedies °° allow a far more adequate control of dividends than does the 
usual legislation not specifically directed to this end. 

Even the Wisconsin statute, however, furnishes no authority for the 
regulation of dividends which do not impair capital.‘ True, a utility 
has been held to possess the “. . . right to distribute . . . surplus. . . 
in dividends ”.** But insofar as unwise cash dividends may leave the 
company without working capital and dissipate the basic surplus es- 
sential to financial stability, control of payments from surplus appears 
necessary and reasonably within regulatory powers.®** A recent Ala- 
bama statute manifests the first legislative advertence to the problem. It 
prohibits the payment of dividends on common stock without prior 
notice to the commission unless “ the dividend then proposed to be paid 
upon such common stock can reasonably be declared and paid without 
impairment of the ability of the utility to perform its duty to render 
reasonable and adequate service at reasonable rates.” ** This provision . 
alone may be inadequate. Since danger of abuse of discretion is present 
in all holding company-affiliate transactions, whether a managerial or 
supply contract, a loan, or a dividend declaration is involved, the same 
careful scrutiny appears necessary. An order of the Alabama commis- 
sion forbidding the payment of dividends without approval of the com- 
mission,® possibly promulgated in anticipation of the enactment, sug- 
gests a more workable method of controlling dividends on common 
stock. 
ther question whether the same base should be used in regard to the possibilities 
of impairment by dividend payments as is employed in passing upon new se- 


curity issues or rate charges. Cf. LOCKLIN, op. cit. supra note 18, at 145; Weiner and 
Bonbright, Theory of Anglo-American Dividend Law (1930) 30 Cox. L. REv. 330, 





44. 

60 Cf, State v. New Hampshire Gas & Elec. Co., decided Oct. 4, 1932 (N. H.) 
(commission held not authorized to order a utility to obey the law but merely 
empowered to submit facts of violation to attorney-general). 

61 Alert commissions have exercised some control over the utility’s financial 
policy by imposing conditions of adherence to a prescribed policy before giving 
consent to issuance of securities. Cf. Legis. (1932) 45 Harv. L. Rev. 729, nn.18—22. 
How far courts will uphold commissions in their imposition of conditions is de- 
batable. Cf. United States v. Chicago, M. & St. P. R. R., 282 U. S. 311 (1931). 

62 Fall River Gas Works Co. v. Board of Gas & Elec. Lt. Comms., 214 Mass. 
529, 539, 102 N. E. 475, 480 (1913); cf. Grafton County Elec. Lt. & Power Co. 
v. State, 77 N. H. 539, 94 Atl. 193 (1915); Board of P. U. Comms. v. New York 
Tel. Co., 271 U. S. 23 (1926). 

63 Cf, Matter of Stock of D., L. & W. R. R., 67 I. C. C. 426, 433 (1921); N. Y. 
Cent. Securities Corp. v. United States, 54 F.(2d) 122, 128 (S. D. N. Y. 1931), aff'd, 
53 Sup. Ct. 45 (1932). Since prevention of dividend payments amounts to a conser- 
vation of assets, no deprivation of property is said to be involved. See Kansas City 
So. Ry. v. United States, 231 U. S. 423, 453 (1913). 

64 Ala. Acts 1932, No. 232, § 6. 

65 General Order U-s, P. U. R. 1932E 398 (Ala.) (prohibiting payment of divi- 
dends before commission approval of reserves). The commission found this “ rea- 
sonably necessary, and in the public interest.” The order is still effective. Re 
Alabama Power Co., Docket No. 6361, Ala. Pub. Serv. Comm., Nov. 28, 1932 (dis- 
continuing general order on company’s compliance with reserve requirements). It 
has been intimated that power to forbid payment of any dividends before commis- 
sion approval is implied by the commission’s general power to issue orders to make 
all provisions effective. See White, Speech Before Nat. Ass’n of R. R. and Utilities 
Comms., U. S. Daily, Nov. 16, 1932, at 1675. 
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RECENT CASES 


AcENCY — APPARENT AUTHORITY — EFFECT OF SUPERFLUOUS INDORSE- 
MENT ON RIGHT TO RELY ON APPARENTLY AUTHORIZED INDORSEMENT. — The 
president of the plaintiff corporation, purporting to act in his official capacity, 
indorsed a check payable to the plaintiff, induced his son to indorse as its 
secretary, and deposited the check in the defendant bank to the account of 
another corporation of which he was also president. His son had no connec- 
tion with the plaintiff. After the proceeds of the check had been withdiawn, 
the plaintiff sued the bank for conversion. The defendant appealed from a 
reversal of a judgment in its favor. Held, that there was no indorsement 
on which the bank might rely as that of the plaintiff. Judgment affirmed. 
Wen Kroy Realty Co. v. Public Nat. Bank & Trust Co., 260 N. Y. 84, 183 
N. E. 73 (1932). 

When the indorsing officer of a corporation deposits its check to his private 
account, the obvious irregularity of the transaction has been held to consti- 
tute notice to the bank sufficient to hold it liable if the depositor confiscates 
the money. Wagner Trading Co. v. Battery Park Nat. Bank, 228 N. Y. 37, 
126 N. E. 347,9 A. L. R. 340 (1920); Dennis Metal Mfg. Co. v. Fidelity 
Union Trust Co., 99 N. J. L. 365, 123 Atl. 614 (1924). Contra: Parker- 
Gordon Cigar Co. v. Liberty Nat. Bank, 134 Okla. 286, 273 Pac. 269 (1928). 
A similar result has been reached where the name of the indorsee disclosed 
that the latter was a corporation in which the indorsing officer of the first 
company was substantially interested. Niagara Woolen Co. v. Pacific Bank, 
141 App. Div. 265, 126 N. Y. Supp. 890 (1910), (1911) 24 Harv. L. REv. 
496. But the present court does not seem to consider that the name of the in- 
dorsee gave the bank such notice. Whether an unauthorized and unnecessary 
signature on an instrument otherwise effectively indorsed is fatal to taking in 
due course does not appear to have been previously decided. The majority 
points out that the president did not represent that his signature alone sufficed, 
and reasons that a corporation might require the joint signatures of two 
officers. When authority is conferred on several agents to act jointly 
payment to one without the consent of the other is ordinarily ineffective. Rob- 
bins v. Horgan, 192 Mass. 443, 78 N. E. 503 (1906); see 1 MECHEM, 
AcENcy (2d ed. 1914) §§ 196, 198. By this analogy the bank could rely only 
on the apparent authority of the complete indorsement. But it is difficult to 
regard the representation of the non-existent agency of the son as notice of 
the father’s actual lack of authority. One case may be taken to hold that 
an assertion of agency by the possessor of an instrument puts the third party 
on inquiry as to the existence of the agency although reliance would have 
been effective had the possessor posed as owner. Empire Trust Co. v. Man- 
hattan Co., 97 Misc. 694, 162 N. Y. Supp. 629 (1916), aff'd, 180 App. Div. 
891, 166 N. Y. Supp. 1093 (1917); see BRANNAN, NEGOTIABLE INSTRUMENTS 
Law ANNOTATED (5th ed. 1932) 496-97. But a transfer ostensibly by two 
parties of whom one is actually an agent seems a different situation. In 
the absence of a showing that the bank was aware of the secretary’s identity, 
it might well be justified in relying on the president’s authority and dis- 
regarding the other signature as surplusage. The policy against extend- 
ing a bank’s duty to investigate to the point where the prompt dispatch 
of ‘business may be hindered seems applicable. See Empire Trust Co. v. 
Cahan, 274 U. S. 473, 480 (1927). 
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ARBITRATION AND AWwARD— UNITED STATES ARBITRATION AcTtT— ENTRY 
OF JUDGMENT ON AWARD IN THE ABSENCE OF Express AGREEMENT. — The 
plaintiff and defendant entered into a contract providing for the submission 
of controversies thereunder to three arbitrators, the decision of any two to 
be binding. A controversy was submitted, and an award signed by two of 
the arbitrators, one of whom subsequently struck his signature. The plain- 
tiff brought suit on the award and the defendant pleaded that there was no 
valid award. The plaintiff moved for summary judgment, relying upon § 9 
of the United States Arbitration Act, which provides that “ if the parties in 
their agreement have agreed that a judgment of the court shall be entered 
upon the award . . . , and shall specify the court, then . . . any party to the 
arbitration may apply to the court so specified for an order confirming the 
award, and thereupon the court must grant such an order. . . . If no court 
is specified . . . , then such application may be made to the United States 
court in and for the district within which such award was made.” 43 STAT. 
885 (1925), 9 U. S. C. §9 (1926). The court declined to grant the motion, 
and the plaintiff appealed. Held, that the plaintiff was not entitled to summary 
judgment since the arbitration clause in the contract did not provide that a 
judgment should be entered on the award. Order affirmed. Lehigh Struc- 
tural Steel Co. v. Rust Engineering Co., 59 F.(2d) 1038 (App. D. C. 1932), 
certiorari denied, Oct. 17, 1932. 

The decision may be justified as a literal interpretation of the section in- 
volved. But the express agreement which the holding makes necessary to 
permit entry of judgment is not mentioned as a prerequisite to resort to 
the courts under the other sections of the Act. Thus an agreement to ar- 
bitrate may be specifically enforced under § 4, and the resulting award 
vacated or modified under §§ 10 and 11 without authorization in the con- 
tract. 43 Sta. 883, 885 (1925), 9 U.S. C. §§ 4, 10, 11 (1926). The Supreme 
Court has held in a recent case, not cited in the present opinion, that without 
prior stipulation a judgment may be rendered under § 8, which merely pro- 
vides that an admiralty proceeding may be begun by libel and that the court 
“shall retain jurisdiction to enter its decree upon the award.” Marine 
Transit Co. v. Dreyfus, 284 U. S. 263 (1932). Why the particular aspect of 
the procedure for enforcing arbitration agreements covered by §9 should 
alone require explicit sanction in the contract is difficult to perceive. A 
preferable interpretation of the clause is that it provides only for the venue 
for entering judgment, whether there is or is not a stipulation. See SturcEs, 
CoMMERCIAL ARBITRATIONS AND AWARDS (1930) § 140. Under the some- 
what similar New York Arbitration Law it seems to be assumed that no 
authorization is necessary for the entry of judgment. Cf. Matter of Mar- 
chant v. Mead-Morrison Mfg. Co., 252 N. Y. 284, 169 N. E. 386 (1929); 
see N. Y. ARBITRATION Law (1920), as amended by Laws 1921, c. 14, § 2; 
N. Y.C. P. A. (1920) §§ 1411, 1418, (1921) §§ 1449, 1456; STURGES, op. cit. 
supra, §140. The present decision leaves the plaintiff to his common-law 
remedy, which involves needless waste of time. Of course, the effect of the 
holding is easily avoided by an express stipulation, and the pitfall has been 
anticipated by careful draftsmen of arbitration agreements. See CopE oF 
ARBITRATION, PRACTICE AND PROCEDURE OF THE AMERICAN ARBITRATION 
TRIBUNAL (1931) 205. 


BANKRUPTCY — PROCEDURE AND PRACTICE — CONCLUSIVENESS OF TAX BAR 
Orper. — On June 28, 1927, the referee in a bankruptcy proceeding ordered 
that the United States file its tax claims against the estate before September 
I, 1927, or be barred from participating in the assets. An investigation made 
in 1929 disclosed that the bankrupt had not filed income tax returns for the 
years 1919 to 1924 inclusive. In March, 1929, the collector filed a claim in 
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the bankruptcy court for taxes due for this period. Assets sufficient for pay- 
ment remained in the estate. The referee’s order sustaining a motion by the 
trustee to strike this claim as barred by the order of June 28, 1927, was con- 
firmed by the district court. The government appealed. Held, that presenta- 
tion of the claim was not precluded by the bar order. Order reversed. 
United States v. Elliott, 57 F.(2d) 843 (C. C. A. 6th, 1932). 

Since the sovereign is not specifically named in § 57n of the Bankruptcy Act, 
it is not bound to present its tax claim within the limitation period therein 
prescribed for proof of claims. Jm re Stoever, 127 Fed. 394 (E. D. Pa. 
1904); Im re Cuban-Atlantic Transport Corp., 57 F.(2d) 963 (C. C. A. 2d, 
1932); cf. Lewis v. United States, 92 U. S. 618, 622 (1875); 30 STAT. 560 
(1898), 11 U.S. C. §93(m) (1926); 44 Stat. 666 (1926), 11 U. S. C. Supp. 
V §93(n) (1931). It has been said that the United States may present a 
claim at any time while the bankruptcy is pending and the funds are not 
distributed. See United States v. Birmingham Trust & Sav. Co., 258 Fed. 
562, 564 (C. C. A. 5th, 1919), certiorari denied, 251 U. S. 550 (1919). But 


under § 64a of the Act, which vests in the bankruptcy court jurisdiction to _ 


determine the amount and legality of all tax claims and to order payment 
thereof, courts have adopted the practice of ordering the United States to 
file its claims within a specified time or be barred. The propriety of issuing 
such orders has been sustained. Jn re Anderson, 279 Fed. 525 (C. C. A. 2d, 
1922); In re Stavin, 12 F.(2d) 471 (S. D. N. Y. 1925) (allowing shorter 
time than limitation period); cf. 44 Stat. 666 (1926), 11 U. S. C. Supp. 
V 104(a) (1931). But the purpose is merely to facilitate a rapid settlement 
of the estate and to protect the trustee in disbursing dividends. See Jn re 
J. Menist Co., Inc., 294 Fed. 532, 533 (C. C. A. 2d, 1923); In re Morgenstern 
& Co., 57 F.(2d) 163, 164 (C. C. A. 2d, 1932). The instant case indicates 
that where these ends are not served, since assets still remain, the order will 
not be given absolute effect. And there is support for the court’s holding that 
the right of the government to file its claim on the merits cannot be uncondi- 
tionally destroyed in this manner before the final distribution of assets. See 
In re Morgenstern & Co., supra, at 164; In re Experimenter Pub. Co., 58 
F.(2d) 980, 981 (C. C. A. 2d, 1932) (state tax claim); cf. People v. Hopkins, 
18 F.(2d) 731 (C. C. A. 2d, 1927) (creditors’ bill). But cf. United States 
v. Eyges, 286 Fed. 683 (D. Mass. 1923) (assets distributed without notice of 
claim). The justice of permitting a belated claim is the more apparent in 
a case like the present one, where the tax is unassessed at the expiration of the 
time specified in the bar order. Cf. Jn re Bates Mach. & Tractor Co., 8 
F.(2d) 424, 425 (N. D. Ill. 1925). 


CoNTEMPT — VIOLATION OF INJUNCTION IN RELIANCE ON RicuHTs Ac- 
QUIRED SUBSEQUENT TO DecreE.—A decree in the lower court had per- 
petually enjoined the defendant from interfering with the plaintiffs’ use of 
a lake for fishing. While an appeal was pending, the defendant’s petition 
for the right to appropriate the lake as a “‘ game preserve, recreation and 
pleasure resort ” was granted by the State Board of Water Engineers. The 
defendant having threatened to prosecute the plaintiffs if they fished in the 
lake, the latter moved the appellate court for an attachment for contempt 
and a temporary restraining order pending the determination of the appeal. 
Held, that the defendant was not in contempt, because it had acquired, since 
the entry of judgment, a claim of right the validity of which could not be 
determined in a summary proceeding. Motion overruled. Diversion Lake 
Club v. Heath, 52 S. W.(2d) 380 (Tex. Civ. App. 1932). 

Courts usually consider violation of an injunction valid on its face suf- 
ficient to constitute contempt. Fishwick v. Lewis, 260 Ill. App. 230 (1931); 
State v. Kennedy, 65 N. H. 247, 23 Atl. 431 (1889). But an exception 
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seems to be recognized if the defendant acts under the authority of legisla- 
tion enacted subsequent to the order of the court. Pennsylvania v. Wheel- 
ing & Belmont Bridge Co., 18 How. 421 (U. S. 1855); Newton Rubber 
Works v. de las Casas, 198 Mass. 156, 84 N. E. 119 (1908); Avon Township 
v. Detroit United Ry., 211 Mich. 34,177 N. W. 953 (1920). There has been 
a tendency, however, to limit this exception to acts of a legislature, and to 
deem rights conferred by other bodies immaterial. Des Moines Street Ry. 
v. Des Moines Broad Guage Ry., 74 Iowa 585, 38 N. W. 496 (1888) (ordi- 
nance); State ex rel. Tulhill v. Giddings, 98 Minn. 102, 107 N. W. 1048 
(1906) (school district election); see HicH, Injunctions (4th ed. 1905) 
§ 1439. But cf. Pyron v. State ex rel. Lowe, 8 Ga. 230 (1850) (appoint- 
ment by inferior court). Although a change of circumstances may justify 
modification or dissolution of an injunction, the individual should not be 
allowed to judge for himself whether such a change has occurred. Courts 
dislike to have their decrees nullified except in direct proceedings brought for 
that purpose. See De La Mater v. Graves, 69 Colo. 255, 258, 193 Pac. 552, 
553 (1920); Emergency Hospital v. Stevens, 146 Md. 159, 166, 126 Atl. 
101, 104 (1924). Generally, however, much discretion is left to the court 
hearing the contempt proceedings. See Carr v. District Court of Van Buren 
County, 147 Iowa 663, 673-74, 126 N. W. 791, 795 (1910); HicH, InyuNc- 
TIONS § 1458. The argument might be made in the instant case, although 
the court did not consider the possibility, that the decree was not actually 
violated, since the defendant seems only to have given notice that he would 
see the state law enforced. Assuming that the injunction was violated, it 
would seem preferable to grant the motion for contempt and compel the 
defendant to adjudicate its rights by a motion to modify or vacate the 
original decree. See id. § 1416. 


CorPoRATIONS — ULTRA VIRES— AGREEMENT BETWEEN BANKS TO POOL 
Losses RESULTING From JOINT UNDERTAKING. — The failure of a local bank 
caused uneasiness among depositors of a national bank and of the defendant 
state bank. To enable the insolvent bank to reopen, the other two institutions 
entered into a contract whereby each agreed to purchase a portion of the 
paper held by the closed bank and to pool any losses thus incurred. The 
assignee of the national bank brought suit on the contract, alleging that this 
bank’s losses exceeded those of the defendant. A demurrer was sustained, 
and the plaintiff appealed. Held, that since a corporation cannot enter into 
a partnership, the contract was ultra vires and void. Judgment affirmed. 
Norris v. Oklahoma State Bank, 14 Pac.(2d) 218 (Okla. 1932). 

So strong has been the influence of the traditional view that a corporation 
may not enter into a partnership agreement that most courts have refused 
to deny it, and where they wish to allow recovery have found, instead of a 
partnership, a joint adventure, which is considered intra vires. Luhrig Col- 
lieries Co. v. Interstate Coal & Dock Co., 281 Fed. 265 (S. D. N. Y. 1922); 
Salem-Fairchild Tel. Ass’n v. McMahan, 78 Ore. 447, 153 Pac. 788 (1915). 
The distinction is often difficult to draw. See Rowley, The Corporate Pariner 
(1930) 14 Minn. L. REv. 769, 775. The reason usually given for outlawing 
corporate partnerships is that such a relation would involve a delegation of 
power unauthorized by the charter. See BALLANTINE, CORPORATIONS (1927) 
§ 63. But this argument fails in the instant case since each party presumably 
retained separate ownership and control of the paper purchased by it, and the 
potential liability was definitely limited. Cf. Bates v. Coronado Beach Co., 
109 Cal. 160, 162, 41 Pac. 855, 856 (1895); Allen v. Woonsocket Co., 11 R. I. 
288 (1876). Moreover, if a transaction appears necessary to avoid loss, the 
powers of the corporation are often liberally construed, and undertakings which 
in other circumstances would seem clearly unauthorized have been upheld. 
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Cf. Snow Hill Banking & Trust Co. v. D. J. Odum Drug Co., 188 N. C. 672, 
680, 125 S. E. 394, 397 (1924); Norton Grocery Co. v. Peoples Nat. Bank, 
151 Va. 195, 144 S. E. 501 (1928); Note (1910) 27 L. R.A. (N.s.) 243. But 
cf. Board of Comm’rs v. Citizens Trust & Sav. Bank, 73 Ind. App. 76, 
84, 123 N. E. 130, 133 (1919). Many courts permit recovery even on an 
ultra vires contract when, as in this case, one party has fully performed its 
obligations and the agreement violates no express restriction on corporate 
activities. First Nat. Bank v. Guardian Trust Co., 187 Mo. 494, 86 S. W. 
109 (1905); United States Fidelity.& Guaranty Co. v. Cascade Const. Co., 
106 Wash. 478, 180 Pac. 463 (1919); (1925) 38 Harv. L. Rev. 522. The 
present court left open the question of quasi-contractual recovery. But the 
benefit of restored confidence would be difficult to measure. Invalidation of 
an apparently prudent step for the protection of stockholders seems unfortu- 
nate, when the court might have invoked the concept of joint adventure or 
frankly rejected an uncompromising application of the doctrine of ultra vires. 


CrIMINAL Law — Statutory OFFENSES — LIABILITY OF WOMAN TRANS- 
PORTED FOR CONSPIRACY TO VIOLATE MANN Act.— Under the Mann Act, 
“‘ any person who shall knowingly transport . . . or aid or assist in obtaining 
transportation for, or in transporting, in interstate or foreign commerce any 
woman ” for immoral purposes, is guilty of a felony. 36 Stat. 825 (1910), 
18 U. S. C. § 398 (1926). The Criminal Code punishes a conspiracy “to 
commit any offense against the United States.” 35 STAT. 1096 (1909), 18 
U. S. C. §88 (1926). The defendants, a man and woman, were convicted 
for conspiracy to violate the Mann Act on evidence that the woman had 
consented in advance and voluntarily gone on an interstate journey for 
purposes of committing adultery. On affirmance of the convictions, the 
Supreme Court granted certiorari. Held, that the evidence was insufficient 
to support the woman’s conviction. Judgments reversed. Gebardi v. United 
States, 53 Sup. Ct. 35 (1932). 

A similar indictment was sustained on demurrer in United States v. Holte, 
236 U. S. 140 (1915). See (1915) 28 Harv. L. Rev. 629; (1915) 81 CENT. 
L. J. 346. In that case Mr. Justice Holmes stated that a woman could be 
guilty of violating the Mann Act if she induced her companion to make the 
journey and rendered assistance by purchasing the tickets. The decision 
has been followed in a case not distinguishable from the present situation. 
Corbett v. United States, 299 Fed. 27 (C. C. A. oth, 1924). Mr. Justice 
Stone now declares that something more than acquiescence is needed to bring 
the woman transported within the Act, though she may still be liable if she 
takes the initiative. But an overruling of the Holte decision would seem 
not uncalled for. A legislative intention to protect a consenting woman and, 
at the same time, to punish her if she instigates the trip and pays the fare 
is difficult to infer from the mere inclusion of those who “aid or assist ”. 
Statutes imposing liability on “any person” administering medicines to 
cause “any woman” to suffer a miscarriage are generally held inapplicable 
to one who administers such drugs to herself. State v. Prude, 76 Miss. 543, 
24 So. 871 (1899); Commonwealth v. Weible, 45 Pa. Super. 207 (1911); see 
(1926) 26 Cor. L. Rev. ror. As for the dangers of blackmail, given as a 
ground for the Holte case, a modicum of subtlety should suffice to bring that 
practice within the protection of the present case. The Court’s refusal to 
permit the general conspiracy statute to defeat the intended immunity for 
the acquiescent woman seems unexceptionable. Cf. Commonwealth v. Wil- 
lard, 22 Pick. 476 (Mass. 1839); Regina v. Tyrrell, [1894] 1 Q. B. 710; 
(1925) 11 A. B. A. J. 453. The Holte opinion emphasized cases holding that 
it is possible for a person to be guilty of conspiracy to commit a crime which 
he himself is incapable of perpetrating. Cf. Israel v. United States, 3 F.(2d) 
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743 (C. C. A. 6th, 1925); State v. Myers, 36 Idaho 396, 211 Pac. 440 (1922). 
Those cases are left undisturbed, together with those holding that there can 
be no conspiracy where the codperative action of the accused is an essential 
element of the substantive offense. See United States v. Sager, 49 F.(2d) 
725 (C.C. A. 2d, 1931); State v. Law, 189 Iowa 910, 179 N. W. 145 (1920); 
Note (1921) 11 A. L. R. 196. The Court refuses to weigh such niceties of 
the law of censpiracy and looks instead to the purpose of the statute which 
defines the substantive crime. 


FEDERAL COURTS — JURISDICTION — DISCRETION TO REFUSE TO EXERCISE 
JURISDICTION OVER ACTION BY NONRESIDENT AGAINST FOREIGN CARRIER. — 
The plaintiff, a resident of Washington, brought suit in Minnesota alleging 
common-law liability for injuries sustained by him in Washington while in 
the employ of the defendant, a Wisconsin corporation doing business in 
Minnesota. See Poor’s Rar~roaps (1932) 496. An injunction had been 
obtained from a state court in Washington — where the plaintiff had pre- 
viously commenced and dismissed a suit on the same cause of action — 
enjoining the plaintiff from prosecuting the action in Minnesota. The de- 
fendant removed the present case to the federal court and there moved for 
an order dismissing the suit on the grounds that it imposed undue restraint 
on interstate commerce, violated due process, that the court was forum non 
conveniens, and that the federal court should respect the Washington in- 
junction. Held, that the district court lacked power to refuse to take juris- 
diction. Doyle v. Northern Pac. Ry., 55 F.(2d) 708 (D. Minn. 1932). 

The court recognized that the case was one which it would not hear if it 
had any discretion in the matter. Whether federal courts may refuse to en- 
tertain suits between nonresidents on foreign causes of action on the ground 
of forum non conveniens has not yet been decided by the Supreme Court. 
Cf. Douglas v. New York, N. H. & H.R. R., 279 U.S. 377 (1929); see 
Blair, The Doctrine of Forum Non Conveniens in Anglo-American Law 
(1929) 29 Cor. L. Rev. 1; Note (1930) 39 YALE L. J. 388. Language in 
cases presenting other situations might be taken to deny such a right. See 
Wilcox v. Consolidated Gas Co., 212 U. S. 19, 40 (1909); Kline v. Burke 
Const. Co., 260 U. S. 226, 234 (1922). But a federal court has discretionary 
power to refuse jurisdiction in suits between aliens on foreign causes of action. 
Charter Shipping Co., Ltd. v. Bowring, Jones & Tidy, Lid., 281 U. S. 515 
(1930) (admiralty); Heine v. New York Life Ins. Co., 50 F.(2d) 382 
(C. C. A. oth, 1931); see Cuba R. R. v. Crosby, 222 U. S. 473, 480 (1912). 
And a federal court may decline jurisdiction of an action between residents 
of the United States for a tort governed by law which the court cannot con- 
veniently apply. Slater v. Mexican Nat. R. R., 194 U. S. 120 (1904). The 
power to refuse jurisdiction on the ground of forum non conveniens is said 
to be inherent in the court, independent of statute. See Blair, supra, at 1. 
That the Minnesota court would have taken jurisdiction of the present 
suit was not necessarily controlling, for the federal courts under the con- 
formity provision are not bound to follow a state rule as to the assumption 
of jurisdiction which is contrary to federal policy. 17 Stat. 197 (1872), 
28 U. S. C. § 724 (1926); Galveston, Harrisburg & San Antonio Ry. v. 
Gonzales, 151 U. S. 496 (1894); Hale v. Wharton, 73 Fed. 739 (C. C. W. D. 
Mo. 1896). The doing of business within the state of the forum would seem 
to have little bearing on the inconvenience of trial there, and no obligation 
to assume jurisdiction is indicated by cases holding that under such circum- 
stances the state courts may entertain the suits. Cf. Denver & Rio Grande 
Western R. R. v. Terte, 284 U. S. 284 (1932); Hoffman v. Missouri ex 
rel. Foraker, 274 U.S. 21 (1927). Indeed, any such implication would appear 
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inconsistent with the Douglas decision. Furthermore, though no express re- 
liance was placed upon that ground, the Terte and Hoffman cases, unlike the 
present case, arose under the Federal Employer’s Liability Act, which pro- 
vides for suit in any district where the defendant is doing business. 36 Start. 
29r (1910), 45 U.S. C. § 56 (1926); cf. Southern Ry. v. Cochran, 56 F.(2d) 
to1g (C. C. A. 6th, 1932). Doubtless, the present court is rightly of the 
opinion that such authority as there is tends to deny its power to apply the 
doctrine of forum non conveniens. But since authority seems far from con- 
clusive, an attempt to exercise such an important discretionary power in 
order to test its existence would not appear to be unwarranted. 


ILLEGAL CONTRACTS — CONTRACTS AGAINST PuBLIC PoLicy — MORTGAGE 
IN CONSIDERATION OF ATTEMPT TO EFFECT DISMISSAL OF CRIMINAL PRo- 
CEEDINGS.— The defendants had caused the plaintiff's husband to be ar- 
rested on a charge of obtaining money from them under false pretenses. 
Very shortly thereafter they secured a promise from the prosecuting attorney 
that he would consent to a dismissal of the criminal proceedings as soon as 
restitution had been made. A settlement was reached whereby the plaintiff 
gave defendants as restitution a note secured by a mortgage. The evidence 
was conflicting as to whether they undertook in return that the prosecu- 
tion would not proceed or merely agreed to use their influence in an effort 
to procure a dismissal. They promptly informed the prosecuting attorney 
of the settlement, and the proceedings were dismissed on his motion. The 
plaintiff filed a bill to cancel the note and mortgage on the ground that they 
were given for an illegal consideration. She appealed from a dismissal of 
the bill. Held, that the contract was not illegal, and that the bill lacked 
equity on other grounds. Decree affirmed. Wilhelm v. King Auto Fin. Co., 
244 N. W. 130 (Mich. 1932). 

Contracts of restitution in consideration of a private individual’s promise 
not to prosecute are generally not enforceable. Union Ex. Nat. Bank v. 
Joseph, 231 N. Y. 250, 131 N. E. go5 (1921); Société des Hotels Réunis v. 
Hawker, 29 T. L. R. 578 (K. B. 1913); see 3 WILLISTON, ConTRACTS (1920) 
§1718. But cf. Loud v. Hamilton, 51 S. W. 140 (Tenn. Ch. App. 1898). 
The present case is distinguishable from most decisions reaching such a re- 
sult in that the prosecuting attorney was informed of the crime before the 
contract was made. Courts, however, usually refuse to enforce agreements 
in consideration of the procurement by personal solicitation of a special 
favor from governmental agencies. Bartle v. Bond, 65 Colo. 367, 176 Pac. 
832 (1918) (dismissal of charges); Wight v. Rindskopf, 43 Wis. 344 (1877) 
(nol. pros.); Trist v. Child, 21 Wall. 441 (U. S. 1874) (special legislation). 
But cf. Thompson v. Wharton, 7 Bush 563 (Ky. 1871); Noble v. Mead- 
Morrison Mfg. Co., 237 Mass. 5, 129 N. E. 669 (1921). A policy of dis- 
couraging private influence and corruption in government seems to have been 
considered sufficient reason without proof of improper practices in the par- 
ticular case. See Wells v. Floody, 155 Minn. 126, 130, 192 N. W. 939, 940 
(1923). But when, as claimed by the present defendants, compensation is 
not contingent on success, the danger of corruption is not so great. Cf. 
Kosiba v. Gary Wholesale Grocery Co., 91 Ind. App. 71, 170 N. E. 105 
(1930). But cf. Aycock v. Gill, 183 N. C. 271, 111 S. E. 342 (1922), 24 
A. L. R. 1449 (1923); see 2 Contracts RESTATEMENT (1932) §§ 549, 607. 
In a previous Michigan decision refusing enforcement of a similar contract, 
Judge Cooley adverted to the danger that the court or prosecution will give 
undue weight to the injured party’s request if unaware that it was made for 
a consideration. See Buck v. First Nat. Bank of Paw Paw, 27 Mich. 293, 
302, 303 (1873). But the prosecutor’s knowledge of the agreement precluded 
any such possibility in the instant case. And, especially in view of the modern 
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practice of conditioning probation upon restitution, substitution of this form 
of redress for punishment does not appear to be necessarily inconsistent with 
public policy. Cf. Geier v. Shade, 109 Pa. 180 (1885); Loud v. Hamilton, 
supra; N. Y. Cope Crim. Proc. (1930) § 483(2). 


Income Taxes — WHo 1s SuByEcT TO TAX— GRANTOR OF TRUST NOT 
REvocaBLE WitTHoUT NOTICE PRIOR TO THE TAXABLE YEAR. — The petitioner 
created two trusts under which the income was to be paid to her nephew and 
daughter respectively, reserving to herself a power to revoke each trust 
“upon and at the expiration of twelve months and one day after notice of 
revocation.” The Revenue Act provided that “ Where the grantor of a trust 
has, at any time during the taxable year, . . . the power to revest in himself 
title to any part of the corpus . . . , then the income of such part . . . shall 
be included in computing the net income of the grantor.” 45 Stat. 840 
(1928), 26 U. S. C. Supp. V § 2166 (1931). A tax to the grantor on the 
income for 1928 was upheld by the Board of Tax Appeals, and she applied for 
a reversal of the determination. Held, that the income of the trust was not 
taxable to the grantor since she could not revest herself of the corpus within 
the same taxable year in which the revocation was asserted. Order reversed. 
Langley v. Commissioner of Int. Rev., decided Nov. 7, 1932 (C. C. A. 2d). 
Accord: Lewis v. White, 56 F.(2d) 390 (D. Mass. 1932), appeal dismissed, 
Oct. 21, 1932 (C. C. A. 1st). 

If the correctness of the court’s construction be granted, a convenient 
means of avoiding surtaxes in the higher brackets is made possible. See Legis. 
(1932) 32 Cor. L. REv. 1205, 1223; cf. Leaphart, The Use of the Trust to 
Escape the Imposition of Federal Income and Estate Taxes (1930) 15 
Corn. L. Q. 587, 595. But equally tenable would seem to be Judge 
Augustus Hand’s dissenting view that the provision should apply wherever 
the grantor has the power during the taxable year to assure himself of 
regaining title at any future time. The power of Congress to tax to the 
grantor the income of an unconditionally revocable trust has been upheld 
on the theory that control over the corpus makes the situation equivalent 
to an annual gift of the income. Corliss v. Bowers, 281 U.S. 376 (1930); 
see (1929) 42 Harv. L. REv. 958; Note (1930) 43 Harv. L. Rev. 1282, 1285. 
If notice of more than a year must be given, a difficulty arises in that the in- 
come of any particular year accrues only after the grantor has lost his power 
to affect its disposal. To measure his tax on the basis of such income might 
be unconstitutional. Cf. Hoeper v. Tax Comm., 284 U. S. 206, 215 (1931); 
see Magill, The Taxation of Unrealized Income (1925) 39 Harv. L. REv. 82, 
99. However, one who has irrevocably assigned a right to receive future in- 
come may be taxed thereon if he retains control of the property producing it. 
Burnet v. Leininger, 285 U. S. 136 (1932). A power of revocation, though 
effective only by notice of more than a year, might well be considered suffi- 
cient control of the corpus to make its income taxable to the grantor. Income 
for a whole year has been held taxable despite a requirement of six months’ 
notice. Clapp v. Heiner, 51 F.(2d) 224 (C. C. A. 3d, 1931). And for pur- 
poses of the gift tax, no transfer of the corpus is considered as made until the 
power of revocation is surrendered. 47 Stat. 245 (1932). Cf. Means v. 
United States, 39 F.(2d) 748 (Ct. Cl. 1930), certiorari denied, 282 U. S. 849 
(1930). But cf. Guggenheim v. Commissioner of Int. Rev., 58 F.(2d) 188 
(C. C. A. 2d, 1932), certiorari granted, Oct. 17, 1932. Payments of income 
under a revocable trust are regarded as gifts of the settlor. 47 STAT. 245 
(1932). In any event, since a tax may be imposed on such gifts when 
the accumulated total surpasses the exemption, the present device will not 
achieve complete immunity, though under the present rates a substantial sav- 
ing may be effected. See id. at 246. 
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INHERITANCE TAXES -— PROPERTY SUBJECT TO TAX—FEDERAL ESTATE 
Tax ON SecurITIEs OWNED BY NONRESIDENTS.—A British subject died 
domiciled in Cuba, owning securities situated in New York City, which com- 
prised stock in a foreign corporation and both foreign and American bonds. 
In assessing the federal estate tax the commissioner included this property in 
the gross estate of the decedent “ situated in the United States”. See 43 Srar. 
306 (1924), 26 U. S. C. §1095(b) (1926). The relevant provision of the 
Revenue Act directed that “ stock in a domestic corporation owned and held 
by a nonresident decedent shall be deemed property within the United 
States... .” 43 Stat. 307 (1924), 26 U. S. C. $1095(b)(5) (1926). The 
Board of Tax Appeals held that the inclusion was erroneous, and the com- 
missioner appealed. Held, that the securities were not taxable under the 
statute. Determination affirmed. Commissioner of Internal Revenue v. 
Brooks, 60 F.(2d) 890 (C. C. A. 2d, 1932), certiorari granted, Dec. 5, 1932. 

Invoking the doctrine of expressio unius est exclusio alterius, the majority 
reasoned that the statute was not intended to tax bonds and foreign stock 
held by a nonresident, since domestic stock alone is mentioned. The ques- 
tion, however, is not altogether free from doubt, for at the time the law was 
enacted a debt owed to a nonresident was considered property within the 
state of the debtor’s domicil for purposes of an inheritance tax. Blackstone 
v. Miller, 188 U. S. 189 (1903). The concurring judge therefore rested his 
opinion ca the ground that under a contrary construction “the act is 
open to very grave constitutional doubts.” With regard to the foreign 
securities, mere situation in the United States would appear insufficient to 
confer jurisdiction to tax. Cf. Baldwin v. Missouri, 281 U.S. 586 (1930). 
Taxation of the domestic bonds raises a more difficult problem. The Su- 
preme Court, overruling Blackstone v. Miller, has decided that an in- 
heritance tax levied by the state of the debtor's domicil on a bond 
owned by a nonresident is unconstitutional as a denial of due process under 
the Fourteenth Amendment. Farmers Loan & Trust Co. v. Minnesota, 280 
U. S. 204 (1930); Beidler v. South Carolina Tax Comm., 282 U.S. 1 (1930); 
Baldwin v. Missouri, supra. The argument may be made that these decisions 
merely establish the unconstitutionality of double inheritance taxation by the 
states, and consequently do not bind the United States under the Fifth 
Amendment. A different policy may apply in the case of international dupli- 
cation of taxation, where there is not the same solicitude to lighten burdens 
upon nonresidents. Moreover, since this country has no control over assess- 
ments on American citizens by a foreign state, the problem is perhaps better 
taken care of by reciprocal arrangements. See PROCEEDINGS OF THE NAT. 
Tax Ass’N (1929) 193 et seg.; SELIGMAN, DouBLE TAXATION AND INTER- 
NATIONAL FiscaL COOPERATION (1928) 114 ef seg. However, though the de- 
sire to avoid double taxation was undoubtedly the determining factor in 
Farmers Loan & Trust Co. v. Minnesota and the cases following it, in order 
to decide which state could not tax the Supreme Court was forced to hold that 
the state of the debtor’s domicil was without jurisdiction. See Farmers 
Loan & Trust Co. v. Minnesota, supra, at 211; Beidler v. South Carolina Tax 
Comm., supra, at 8. Logically, it is difficult to avoid the conclusion that the 
United States is without jurisdiction to tax domestic bonds owned by non- 
residents. See Note (1932) 18 Corn. L. Q. 74. By the same argument, the 
statutory provision for a tax on domestic stock of nonresidents would seem 
invalid, for the Supreme Court has held that the state of incorporation can- 
not levy an inheritance tax upon stock owned by nonresident decedents. 
First Nat. Bank of Boston v. Maine, 284 U. S. 312 (1932); see Lowndes, 
The Passing of Situs (1932) 45 Harv. L. REv. 777, 791- 
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INHERITANCE TAXES — Property SuBJECT TO TAx — SuCCESSION TAX ON 
Trusts INTER VIVOS WiTH Crossep Lire Estates. — A husband transferred 
$100,000 in securities to a trust company in trust to pay the income thereof 
to his wife for life, and upon her death, to himself for life, if he survived 
her, with remainders over. Power to terminate the trust and receive the 
principal was given to the wife, subject to the husband’s consent if he were 
still alive. If he should survive his wife, power to terminate the trust was 
given to him. Contemporaneously the wife created a trust of practically 
identical value, on the same terms, with her own and her husband’s names 
interchanged throughout. A statute imposed a succession tax upon transfers 
of property intended to take effect in possession or enjoyment at or after the 
transferor’s death. N. J. Comp. Stat. (Supp. 1924) § 208-537. When the 
husband died, the comptroller included the corpus of the trust created by 
the decedent as part of the taxable estate. The executor appealed from this as- 
sessment. Held, that the fund was taxable since the transaction did not differ 
substantially from the transfer of a remainder after a life income reserved to 
the settlor. In re Perry, 111 N. J. Eq. 176, 162 Atl 146 (Prerog. Ct. 1932). 

If an ostensibly absolute donee of property separately engages to pay the 
donor an annuity specifically traceable to the income from that property, the 
arrangement is commonly treated as a reservation to the donor of a life in- 
come which renders the transfer taxable at his death. Congregational Home 
Missionary Soc. v. Bugbee, 101 N. J. L. 214, 127 Atl 192 (1925); Matter of 
Miller, 236 N. Y. 290, 140 N. E. 701 (1923); Reish v. Commonwealth, 106 
Pa. 521 (1884). Where the annuity obligation i is purely personal, however, 
and involves no limitation on the donee’s control over the property, it seems 
that the transfer is considered presently vested in enjoyment and hence not 
subject to the tax. People v. United Christian Missionary Soc., 341 Ill. 251, 
173 N. E. 132 (1930); In re Honeyman, 98 N. J. Ea. 638, 129 AtL 393 (1925), 
afd, sub nom., Bugbee v. Board of Home Missions, 4 N. J. Misc. 99, 131 Atl 
924 (1926), afd, 103 N. +; L. 173, 134 AtL 915 (1926); cf. Brown v. Gulli- 
ford, 181 Iowa 897, 165 N. W. 182 (1917); Matter of Edgerton, 35 App. Div. 
125, 54 N. Y. Supp. 700 (1898), aff'd, 158 N. Y. 671, 52 N. E. 1124 (1899). 
In the present case, if the two trusts be considered together, to the extent 
that the funds are equal and the dispositions reciprocal, the situation is for 
practical purposes the same as if each settlor had reserved a life interest in 
the property transferred, since the use of the trust device effectually restricts 
the donee’s control of the fund. Treated separately, neither trust would be 
taxable except, perhaps, for one circumstance. At the decedent’s death the 
power of his wife to terminate the trust and receive the principal became 
absolute. The extinguishment by death of a settlor’s reserved power to alter 
or terminate the trust has been held to render taxable the interests subject to 
that power. In re Fosdick, 102 N. J. Eq. 45, 139 Atl 318 (1927); Plainfield 
Trust Co. v. McCutcheon, 8 N. J. Misc. 593, 151 Atl 279 (1930), aff'd, 108 
N. J. L. 201, 154 Atl 629 (1931), (1931) 44 Harv. L. Rev. 653. Contra: 
Dolan’s Estate, 279 Pa. 582, 124 Atl 176 (1924); see (1922) 35 Harv. L. 
Rev. 773. The acquisition when the settlor dies of an unrestricted power to 
receive the principal fund would seem likewise amenable to taxation, at least 
under a succession statute, since until that time the privilege of succession 
cannot be said to have been fully exercised. Cf. Bullen v. Wisconsin, 240 
U. S. 625 (1916); Saltonstall v. Saltonstall, 276 U. S. 260 (1928), (1928) 41 
Harv. L. Rev. 916; Chase Nat. Bank v. United States, 278 U. S. 327 (1929). 


Injunctions — Acts RESTRAINED: NUISANCES AND PusLic Wroncs — 
Barratry. — Defendant, a layman, advertised himself as an “ Adjuster and 
Collector.” He had built up an extensive ambulance-chasing business. offer- 
ing, among other services, recommendation of physicians and counsel. He 
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had advised malingering and had maintained some claimants pending litiga- 
tion. These activities were clearly criminal under a barratry statute. Tex. 
Stat. (Vernon, 1928) Pen. Code, art. 430. The plaintiff, who had been sued 
in a large number of actions from which the defendant had profited, obtained 
a temporary injunction restraining him from soliciting claimants against the 
plaintiff and from maintaining or promising to maintain them. The defendant 
appealed, urging that the plaintiff had no standing to obtain an injunction 
against criminal acts. Held, that plaintiff was entitled to the injunction since 
it would serve to protect its property from criminal appropriation. Judgment 
affirmed. McCloskey v. San Antonio Public Service Co., 51 S. W.(2d) 1088 
(Tex. Civ. App. 1932). 

Barratry on the part of third persons in instigating an action is generally 
no defense. Croco v. Oregon Short Line R. R., 18 Utah 311, 54 Pac. 985 
(1898); cf. Elborough v. Ayres, L. R. 10 Eq. 367 (1870); Fetters v. Wittmer 
Oil & Gas Properties, 242 N. W. 301 (Mich. 1932), (1932) 32 Cor. L. Rev. 
1242. Ina previous suit between the same parties, decided before a statute 
made barratry by a layman a crime, the court had refused an injunction partly 
on the ground that plaintiff showed no invasion of a property interest, although 
the facts were substantially the same as in the instant case. McCloskey v. 
San Antonio Traction Co., 192 S. W. 1116, 1120 (Tex. Civ. App. 1917). 
Heretofore the criminality of the acts sought to be enjoined has not alone 
sufficed for the exercise of jurisdiction. People v. Prouty, 262 Ill. 218, 104 
N. E. 387 (1914); see Crowder v. Tinkler, 19 Ves. 618, 621 (1816); cf. York 
v. Ysaguairre, 31 Tex. Civ. App. 26, 71 S. W. 563 (1902). However, in ad- 
dition to the public interest in minimizing litigation, barratry closely affects 
the interest of the courts in control of their own proceedings. An example 
of the vindication of these interests is chancery’s injunction of multiple suits 
on a cause of action that has already been fully litigated. Pynell’ v. Under- 
wode, 10 SELDEN SOCIETY, SELECT CASES IN CHANCERY 20 (c. 1396), Benedict 
v. Hall Mfg. Co., 211 Iowa 1312, 236 N. W. 92 (1931); Mendel v. Berwyn 
Estates, tog N. J. Eq. 11, 156 Atl. 324 (1931). Thus by an English statute a 
vexatious litigant can, on application of the attorney general, be restrained 
from commencing any civil action without prior leave of court. 59 & 60 
Vict., c. 51, §1 (1896); 15 & 16 Geo. V, c. 49, § 51 (1925); In re Chaffers, 
45 W. R. 365 (Q. B. 1897); In re Hutchinson, [1929] W. N. 102 (K. B.); 
cf. Davison v. Colonial Treasurer, 47 W. N. 19 (N. S. W. 1930). Restraint 
of barratrous encouragement of litigation would seem only a new application 
of this salutary principle of administration. 


INSURANCE — AUTOMOBILE LIABILITY INSURANCE — EFFECT OF FAILURE 
or ASSURED TO COOPERATE ON INJURED Party’s RIGHTS AGAINST INSURER. — 
In an action against X for personal injuries resulting from an automobile 
collision, he claimed that his car had been stolen prior to the accident; but 
judgment was rendered against him. X’s insolvency made it impossible for 
the plaintiff to realize on the judgment and he sued X’s liability insurer under 
a clause in the policy authorizing such suit. Liability under the policy was 
conditioned upon the assured’s “ co-operation ” and assistance in securing in- 
formation and defending suits. The defense alleged that the misstatement 
as to the theft was a breach of the codperation clause. The trial court found 
that the codperation was complete in spite of the misstatement, and entered 
judgment for the plaintiff. The defendant appealed. Held, that the mis- 
statement conclusively constituted non-codperation. Judgment reversed. 
United States Fidelity & Guaranty Co. v. Wyer, 60 F.(2d) 856 (C. C. A. 
roth, 1932), certiorari denied, Oct. 17, 1932. Accord: Allegretto v. Oregon 
Automobile Ins. Co., 13 Pac.(2d) 647 (Ore. 1932). 
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Most courts have held that the injured person is in the position of the 
assured and consequently cannot recover from the insurance company when 
the assured has materially failed to coOperate in defending the claim. 
Hynding v. Home Accident Ins. Co., 7 Pac.(2d) 999 (Cal. 1932); Coleman v. 
New Amsterdam Casualty Co., 247 N. Y. 271, 160 N. E. 367 (1928). Contra: 
Watson v. Royal Indemnity Co., 56 F.(2d) 409 (S. D. Ala. 1932); Metro- 
politan Casualty Ins. Co. v. Albritton, 214 Ky. 16, 282 S. W. 187 (1926); see 
(1929) 39 YALE L. J. 131. Under a contrary rule the danger of collusion be- 
tween the assured and the injured party is manifest. Some courts have re- 
quired that the lack of codperation be prejudicial to the insurance company. 
Francis v. London Guaranty & Accident Co., Ltd., 100 Vt. 425, 138 Atl. 780 
(1927); see 13 Huppy, CycLopepiA oF AUTOMOBILE Law (gth ed. 1931) 
§ 297. Contra: Coleman v. New Amsterdam Casualty Co., supra; see (1932) 
81 U. or Pa. L. Rev. 88. Aside from the difficulty of applying this test, it does 
not preclude serious hardship on the plaintiff who has had no hand in 
the failure to codperate. Wilful falsehood on the part of the assured has been 
advanced as one criterion. See Guerin v. Indemnity Ins. Co. of No. Am., 107 
Conn. 649, 654-55, 142 Atl. 268, 271 (1928); Bradford v. Commonwealth 
Casualty Co., 10 N. J. Misc. 301, 306, 158 Atl. 840, 842 (1932). But when the 
alleged falsehood implies a denial of liability, the insurance company is certain 
of immunity under the rule of the instant case, whether the statement of the 
policyholder be disproved or not. The difficulties encountered by the courts 
in determining the rights of the injured party suggest that private liability 
insurance is far from the ideal method of dealing with compensation for 
automobile accidents. See Book Review (1932) 45 Harv. L. Rev. 1428, 1429. 


MECHANICS’ LIENS — SURVIVABILITY OF RIGHT TO PERFECT A LIEN. — 
The plaintiffs intestate died after partially performing his contract to 
install plumbing in the defendant’s house. The plaintiff, his son and ad- 
ministrator, after completing the work, filed and sued to foreclose a me- 
chanic’s lien for the entire amount due. From a decree for the plaintiff the 
defendant appealed. Held, that an inchoate mechanic’s lien is personal and 
cannot be perfected by the administrator. Decree reversed. Phillips v. 
Graves, 139 Ore. 336, 9 Pac.(2d) 490 (1932). 

This seems to be the first reported adjudication of the question whether 
an inchoate mechanic’s lien survives the lienor’s death, although some sec- 
ondary authorities, on the basis of a misinterpreted case, declare that the right 
to file a lien is not defeated by the death of a party. See RockeL, MECHANICS’ 
Liens (1909) § 166; (1914) 1 C. J. 207; cf. Telfer v. Kiersted, 9 Abb. 
Pr. 418 (N. Y. 1859). Many mechanic’s lien statutes, like that here involved, 
refer neither to assignment nor to survival. See, e.g., Inp. ANN. STAT. 
(Burns, 1926) § 9831; N. J. Comp. Stat. (Supp. 1930) § 126-1; Ore. Cope 
ANN. (1930) § 51-101. Authority is divided whether these statutes should 
be liberally construed on account of their remedial nature or whether they 
should be strictly construed because they are in derogation of the common 
law. See Shultz v. Quereau Co., 210 N. Y. 257, 260, 104 N. E. 621 (1914) 
(liberal); Hoier v. Kaplan, 313 Ill. 448, 451, 145 N. E. 243, 244 (1924) 
(strict). Similarly, the cases are in conflict on the question of assignability 
of inchoate liens. Kinney v. Duluth Ore Co., 58 Minn. 455, 60 N. W. 23 
(1894) (assignable); Fleming v. Greener, 173 Ind. 260, 87 N. E. 719 (1909) 
(non-assignable). The present court was committed both to strict construc- 
tion and to non-assignability. Loud v. Gold Ray Realty Co., 72 Ore. 155, 
142 Pac. 785 (1914); see McKinley v. Tice, 129 Ore. 190, 194, 276 Pac. 1110, 
I111 (1929). And it reasons that non-survivability logically follows from 
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non-assignability. Courts frequently say that assignability and survivability 
are convertible terms as to causes of action and choses in action. See Storrs 
v. St. Luke’s Hospital, 180 Ill. 368, 375, 54 N. E. 185, 187 (1899); Village 
of Cardington v. Adm’r of Fredericks, 46 Ohio St. 442, 448, 21 N. E. 766, 
768 (1889). But many situations where it is undesirable to apply such a rule 
are indicated by the unmistakable legislative policy of enhancing survivability 
ahead of assignability. See 1 WoERNER, AMERICAN LAw OF ADMINISTRATION 
(2d ed. 1899) § 292; Ore. Cope ANN. (1930) §§ 5-701-02. Application of 
the rule to the inchoate lien seems unfortunate. Although the legislature 
may not have intended to protect assignees of such lien rights, it seems 
reasonable to infer that the intent to protect the worker includes the intent to 
protect the widow and children of a worker who dies before filing his lien. Cf. 
Mills v. La Verne Land Co., 97 Cal. 254, 32 Pac. 169 (1893); Rollin v. Cross, 
45 N. Y. 766 (1871). 


PHYSICIANS AND SURGEONS — RECOVERY FOR UNSOLICITED SERVICES REN- 
DERED IN AN EMERGENCY.— The defendant’s testator, seriously wounded, 
evidently by his own hand, was found by two friends who summoned a physi- 
cian. The latter in turn sent for the plaintiff, a surgeon. The plaintiff had 
the testator removed to a hospital and there operated on him, to no avail. 
The plaintiff brought suit against the estate for the services rendered. 
Whether the testator objected to or acquiesced in the treatment was left in 
doubt by the evidence. From an adverse judgment, the defendant executrix 
appealed. Held, that since no attention could be given to the testator’s atti- 
tude in the extremity, his estate was liable for the necessary services. Judg- 
ment affirmed. Matheson v. Smiley, [1932] 2 D. L. R. 787 (Man.). 

The court was of the opinion that the case fell within the principles appli- 
cable when a defendant lacks the mental capacity to contract. A patient un- 
conscious at the time necessary medical services were rendered is, like a 
lunatic, liable for their reasonable value. Cotnam v. Wisdom, 83 Ark. 601, 
104 S. W. 164 (1907), 12 L. R. A. (N.S.) 1090 (1908) ; see Woopwarp, Quast 
ContrActs (1913) § 201; cf. Richardson v. Strong, 13 Ired. L. 106 (N. C. 
1851). In such an emergency the consent usually necessary for an operation 
is not required to free the surgeon from liability for a battery. King v. 
Carney, 85 Okla. 62, 204 Pac. 270 (1922), 26 A. L. R. 1032 (1923); Jacko- 
vach v. Yocom, 212 Iowa 914, 237 N. W. 444 (1931), 76 A. L. R. 551 (1932). 
Nor is the quasi-contractual right of the surgeon to recover based upon “ im- 
plied ” consent, but on the fact that a benefit has been conferred by one who 
has not acted officiously in the circumstances. See Woopwarp, Quasi Con- 
TRACTS §§ 3, 4, 196. An affirmative refusal of treatment might therefore 
seem to make the act not only officious but an unprivileged battery. Cf. 
Pratt v. Davis, 224 Ill. 300, 79 N. E. 562 (1906), (1905) 18 Harv. L. REv. 
624; Mohr v. Williams, 95 Minn. 261, 104 N. W. 12 (1905), 1 L. R. A. 
(N.s.) 439 (1906); see Note (1897) 10 Harv. L. REv. 376. But see Meyer 
v. Supreme Lodge, K. P., 178 N. Y. 63, 66, 70 N. E. 111, 112 (1904). If 
the patient has attempted suicide, public policy might well override his ob- 
jections. Cf. Can. Crim. Cope (Snow, 4th ed. 1928) § 270. See Meyer v. 
Supreme Lodge, K. P., supra, at 66-67, 70 N. E. at 112. But if immunity 
to an action for battery be granted, the right to recover for services need not 
necessarily accompany the privilege of imposing them. Failing such re- 
covery, however, the doctor would be without remedy, since third persons 
who merely summon medical assistance are not liable therefor in the absence 
of a special agreement. Starrett v. Miley, 79 Ill. App. 658 (1899); Crane 
v. Baudouine, 55 N. Y. 256 (1873). 
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Process — RESIDENCE OF LIFE CONVICT FOR PURPOSES OF SERVICE. — The 
defendant, serving a life sentence in a penitentiary in Kansas, was liable on 
a guardian’s bond which he had signed as surety while living in Oklahoma. 
The plaintiff sued in Oklahoma to subject property, which the defendant 
had turned over to his wife, to the satisfaction of the amount due on the 
bond. Service was made by leaving the summons with the defendant’s wife 
at the house in Oklahoma where he had formerly resided. A statute provided 
that “ service shall be made by delivering a copy of the summons to the de- 
fendant personally or by leaving one at his usual place of residence with 
some member of his family. . . .” OKLA. Stat (1931) § 172. The defendant 
appeared specially and moved to quash the service. The lower court sustained 
the motion, and the plaintiff appealed. Held, that the defendant’s usual place 
of residence, within the meaning of the statute, was not in Oklahoma. Judg- 
ment affirmed. Lipe v. Hale, 12 Pac.(2d) 696 (Okla. 1932). 

This case is apparently the first involving determination, for purposes of 
service, of the residence of a former inhabitant imprisoned for life outside 
the state. The residence of a prisoner for a term less than life has generally 
been held to be at his last abode. Barton v. Barton, 74 Ga. 761 (1885) 
(jurisdiction for divorce); Topsham v. Lewiston, 74 Me. 236 (1882) (poor 
relief); People v. Cady, 143 N. Y. 100, 37 N. E. 673 (1894) (voting); see 
Note (1927) 13 Va. L. REv. 664. Residence, as used in the statutes involved 
in these cases, is considered synonymous with domicil, for change of which a 
voluntary choice of a new home is necessary. Cf. United States v. Gronich, 
211 Fed. 548 (W. D. Wash. 1914); see Note (1914) 27 Harv. L. REv. 472; 
ConFLict oF Laws RESTATEMENT (Proposed Final Draft, Am. L. Inst. 1930) 
§ 23. On this theory, it would seem that imprisonment for life, just as for a 
shorter term, can work no change in domicil. See JaAcops, Domicit (1887) 
§ 274. It might be argued, on the other hand, that the explanation of the 
short term imprisonment cases is the presumption of an intent to return to 
the former home, whereas in the case of a life sentence consciousness of the 
permanence of the new abode despite any hopes for release may be sufficient 
to change the domicil. See 1 WHARTON, CONFLICT oF Laws (3d ed. 1905) 
§ 54. This question does not seem to have been adjudicated. In the instant 
case the court avoided the difficult problem of domicil by interpreting resi- 
dence, as used in the statute, to require actual dwelling, leaving undecided 
whether or not domicil is also necessary. The decision, strictly confined to 
service and not involving jurisdiction, would seem to be a recognition that 
adequate notice can best be given where the defendant is living. 


STATUTES — CONSTRUCTION — LITERAL INTERPRETATION CONTRARY TO AP- 
PARENT INTENTION. — In 1924 the petitioner bought stock in the X cor- 
poration. In 1927 the corporation was liquidated in bankruptcy proceedings. 
The stockholders received nothing. In his 1927 income tax return the peti- 
tioner treated this as a capital rather than an ordinary loss and subtracted it 
from his capital gains. Like the present statute, the Revenue Act provided 
that ‘“ capital loss means deductible loss resulting from the sale or exchange 
of capital assets.” 44 STAT. 19 (1926), 26 U.S. C. § 939(2) (1926); 47 STAT. 
191 (1932). Another section provided that “ Amounts distributed in com- 
plete liquidation of a corporation shall be treated as in full payment in ex- 
change for the stock, and amounts distributed in partial liquidatjon of a 
corporation shall be treated as in part or full payment in exchange for the 
stock.” 44 Stat. 11 (1926), 26 U. S. C. §932(c) (1926); 47 STAT. 204 
(1932). The Board of Tax Appeals affirmed the determination of the com- 
missioner that there had been no capital loss, and the petitioner appealed. 
Held, that since the statute is unambiguous and makes no reference to liquida- 
tion without payment, it cannot be extended to cover this situation. Deter- 
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mination affirmed. Echols v. Commissioner of Internal Revenue, 61 F.(2d) 
191 (C. C. A. 8th, 1932). 

According to this decision a capital loss will be recognized if liquidation 
wipes out ninety-nine per cent of an investment but not if a hundred per cent 
is destroyed. This apparently absurd result follows from a literal interpreta- 
tion of the statute, and the question at once arises whether the court could 
have avoided this outcome. The opinion emphasizes that where a statute is 
unambiguous a court may not extend its plain language to cover a situation 
which the legislature failed to include. See Crates, StatTuTE Law (3d ed. 
1923) 69. That courts have sometimes gone beyond the strict letter of a 
statute is admitted. Cf. Church of the Holy Trinity v. United States, 143 
U. S. 457 (1892); Fleischmann Const. Co. v. United States, 270 U. S. 349 
(1926). The present court asserts that this has been done only for the pur- 
pose of curtailing the scope of a statute, whereas in the present case it would 
involve an extension. Reasons for this distinction, whether of logic or policy, 
are difficult to find. Indeed, one Supreme Court decision, dealing with 
remedial legislation, clearly extends the scope of the statute. Fleischmann 
Const. Co. v. United States, supra. But cf. Chung Fook v. White, 264 U. S. 
443 (1924). Courts attempt to avoid an absurd or unjust result which seems 
to be required by the unfortunate terminology of a statute but which is 
deemed contrary to the legislative intention as found therein. See Freund, The 
Interpretation of Statutes (1917) 65 U. or Pa. L. Rev. 207, 222; Horack, 
In the Name of Legislative Intention (1932) 38 W. Va. L. Q. 119. However, 
the Supreme Court has indicated that the doctrine of the Trinity Church 
case will not be followed except where literal interpretation leads to absurdity 
“so gross as to shock the general moral or common sense.” See Crooks v. 
Harrelson, 282 U. S. 55, 60 (1930). The commissioner was willing to allow 
the loss in the present case as an ordinary income loss. See I. T. 2149, 4 Cum. 
Bull. 36. The effect of a literal interpretation is, therefore, hardly outrageous. 
Furthermore, so far as appears from the language of the congressional com- 
mittees which drafted the provision, the result is not manifestly contrary to 
the legislative intent. See H. R. Rep. No. 179, 68th Cong. 1st Sess., at 11; 
SEN. Rep. No. 398, 68th Cong. 1st Sess., at 11. Whatever view is taken of the 
general problem here suggested, the dangers of corrective interpretation must 
be recognized. See Pound, Spurious Interpretation (1907) 7 Cov. L. REv. 
379. Since, therefore, on all its facts this is not one of the strongest cases for 
such interpretation, much can be said for a cautious attitude and strict con- 
struction. 


Torts — LraBILITy OF MAKER OF CHATTEL TO CONSUMER — ENGLISH 
LAw AS TO MANUFACTURER OF Foops. — Plaintiff brought an action to recover 
for injuries suffered as the result of consuming part of a bottle of ginger-beer 
manufactured by the defendant and found to contain the decomposed rem- 
nants of a snail. She alleged that the beverage, in an opaque bottle, was pur- 
chased for her by a friend in a café, and thatethe defendant was negligent in 
permitting the snail to get into the bottle. The Lord Ordinary held that the 
averments disclosed a good cause of action. From a reversal of this decision, 
the plaintiff appealed to the House of Lords. It was agreed that the law of 
Scotland was identical with that of England with respect to whether a cause 
of action was alleged. Held, that the defendant manufacturer owed the con- 
sumer a duty of reasonable care in preparing its food products. Judgment 
reversed. M’Alister (or Donoghue) v. Stevenson, [1932] A. C. 562. 

The English law on the duty of the manufacturer to the ultimate consumer 
has followed a not entirely consistent course. See SALMOND, THE LAW OF 
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Torts (7th ed. 1928) § 126(7)(8). One who failed to perform a contractual 
duty to repair was early held not liable for injury resulting to a third person 
with whom he was not in contractual relationship. Winterbottom v. Wright, 
10 M. & W. 109 (1842); Earl v. Lubbock, [1905] 1 K. B. 253. By a series of 
judicial extensions this doctrine emerged as the proposition that the manu- 
facturer or repairer owes no duty of care to those not in privity with him. 
Blacker v. Lake, 106 L. T. R. 533 (K. B. 1912); Bates v. Batey & Co., Ltd., 
[1913] 3 K. B. 351; cf. Longmeid v. Holliday, 6 Ex. 761 (1851). But see 
Heaven v. Pender, 11 Q. B. D. 503, 510 (1883). But purported exceptions 
have been recognized in the case of articles dangerous per se or known to be 
defective. Langridge v. Levy, 2 M. & W. 519 (1837), 4 M. & W. 337 (1838) 
(gun); Dominion Natural Gas Co., Ltd. v. Collins, [1909] A. C. 640 (gas); 
see Heaven v. Pender, supra, at 517. But see Hodge & Sons v. Anglo- 
American Oil Co., 12 Ll. L. Rep. 183, 187 (C. A. 1922). And in one case, 
a person who negligently prepared hairwash was held liable to his vendee’s 
wife on the ground that he knew the product was bought for her use. George 
v. Skivington, L. R. 5 Ex. 1 (1869). American cases have long recognized 
that the ultimate consumer of articles intended for human consumption may 
recover for personal injuries from the negligent maker. Thomas v. Winches- 
ter,6 N. Y. 397 (1852) (filling of prescription); Boyd v. Coca Cola Bottling 
Works, 132 Tenn. 23, 177 S. W. 80 (1914). Prior to the instant decision, 
such liability has been denied in Great Britain. Mullen and McGowan v. 
Barr & Co., Ltd., [1929] Sess. Cas. 461 (mouse in ginger-beer). The present 
case does not purport to go the length of MacPherson v. Buick Motor Co., 
217 N. Y. 382, 111 N. E. 1050 (1916), which held the manufacturer liable 
to a sub-purchaser on a general basis of negligence, although the majority 
opinions cite this case with approval. See Note (1916) 29 Harv. L. Rev. 
866. On its facts, the holding may be restricted to manufacturers of food, 
corresponding to the well-established American exception. According to a 
recent departure in this country, liability might even have been predicated on 
breach of warranty running to the consumer of food products regardless of 
privity. Coca-Cola Bottling Works v. Lyons, 145 Miss. 876, 111 So. 305 
(1927), (1927) 41 Harv. L. Rev. 263. Contra: Chysky v. Drake Bros. Co., 
235 N. Y. 468, 139 N. E. 576 (1923). Moreover, the present court empha- 
sizes the fact that neither the distributor nor the ultimate consumer had any 
opportunity for inspection, and a subsequent English decison has limited the 
existence of the duty to these exact circumstances. Farr v. Butters Bros. & 
Co., [1932] 2 K. B. 606; see Heaven v. Pender, supra, at 510. American 
cases, on the contrary, have not considered the feasibility of intermediate 
inspection conclusive. Rosebrock v. General Elec. Co., 236 N. Y. 227, 140 
N. E. 571 (1923); Flies v. Fox Bros. Buitk Co., 196 Wis. 196, 218 N. W. 855 
(1928). Contra: Sutton v. Otis Elevator Co., 68 Utah 85, 249 Pac. 437 
(1926). Despite the limitations of the M’Alister case, it will be interesting 
to note the influence the decision may have in bringing the English doctrine 
and the American cases still following it into accord with MacPherson v. Buick 
Motor Co. See Note (1932) 18 Corn. L. Q. 128. And Lord Atkin’s dictum 
extending the manufacturer’s liability to include injury to property is note- 
worthy in view of the unsettled state of the American authorities in this 
respect. See [1932] A. C. at 599; cf. Murphy v. Sioux Falls Serum Co., 44 
S. D. 421, 184 N. W. 252 (1921) (permitting recovery); Pine Grove Poultry 
Farm v. Newtown By-Products Mfg. Co., 248 N. Y. 293, 162 N. E. 84 (1928) 
(reserving question); Windram Mfg. Co. v. Boston Blacking Co., 239 Mass. 
123, 131 N. E. 454 (1921) (denying recovery); see Note (1932) 31 Micn. L. 
REv. 264, 266. 
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VETERANS — RIGHT TO PRIORITY FOR DEPOSIT BY VETERAN’S GUARDIAN 
OF COMPENSATION PROCEEDS. — The guardian of an incompetent World War 
veteran received the compensation due his ward from the United States and 
deposited it in a bank. When the bank failed he claimed priority, appar- 
ently on the ground that the deposit was a debt “ due the United States ”. 
Cf. 1 Stat. 676 (1799), 31 U.S. C. § 191 (1926). The trial court ruled in his 
favor, and the banking commissioner appealed. Held, that the claimant was 
not entitled to preference. Judgment reversed. Smith v. Spicer’s Guardian 
and Committee, 244 Ky. 68, 50 S. W.(2d) 64 (1932), certiorari granted, 
Oct. 24, 1932. 

The same problem has recently confronted several state courts. Two 
have reached results in accord with the principal case. Shippee v. Commer- 
cial Trust Co., 161 Atl. 775 (Conn. 1932); Puffenbarger v. Charter, 165 
S. E. 541 (W. Va. 1932). Others, exhibiting a desire to give effect to the 
policy of the statute in protecting payments of veterans’ relief instalments 
from the interests of third parties, have granted the guardian’s claim to 
priority. Anderson v. Olivia State Bank, 243 N. W. 398 (Minn. 1932), (1932) 
19 VA. L. Rev. 78; State ex rel. Spillman v. First State Bank of Pawnee, 
121 Neb. 515, 237 N. W. 623 (1931); Butler v. Cantley, 47 S. W.(2d) 258 
(Mo. App. i932). And a guardian’s deposit of a veteran’s compensation 
money has been held exempt from garnishment. Wilson v. Sawyer, 177 Ark. 
492, 6 S. W.(2d) 825 (1928). One court has gone so far as to grant a 
veteran priority for a deposit of money loaned on a bonus certificate, on the 
theory that otherwise there would be an unlawful “ seizure” of the com- 
pensation by the superintendent of banks. Ramisch v. Fulton, 180 N. E. 
735 (Ohio App. 1932); 44 Stat. 827 (1926), 38 U. S. C. Supp. V §618 
(1931). Georgia has even extended the exemption from taxation granted 
to veterans’ compensation to realty purchased with the proceeds. Rucker v. 
Merck, 172 Ga. 793, 159 S. E. 501 (1931); 43 STAT. 613 (1924), 38 U.S.C. 
§ 454 (1926). But elsewhere investments of the compensation are not exempt 
though made by guardians. State v. Wright, 140 So. 584 (Ala. 1932); State 
ex rel. Smith v. Shawnee County Com’rs, 132 Kan. 233, 294 Pac. 915 (1931), 
(1931) 44 Harv. L. Rev. 1148. The argument for priority in the present 
situation is that the guardian is the agent of the United States to hold the 
funds for the veteran. This reasoning rests on a Supreme Court case sus- 
taining the conviction under a federal statute of a guardian who had em- 
bezzled his ward’s pension. United States v. Hall, 98 U.S. 343 (1879). But 
the fact that the United States can punish those who interfere with money 
granted to a veteran would not seem to imply that a deposit thereof is owed 
to the government. The guardian can hardly be the agent of the United 
States since he is appointed by the state court and there is no indication that 
he consents to act for the federal government. See AGENCY RESTATEMENT 
(Am. L. Inst. 1926) § 2, comment b. The Director of the Veterans’ Bureau 
can object to the guardian’s actions in a state court, and the government can 
stop payment to guardians. 46 STAT. 993 (1930), 38 U. S. C. Supp. V § 450 
(1931). But the statute makes no provision for recovery of compensation 
paid out except to prevent escheat to the state. Jbid. Furthermore, the rule 
that a ward has legal title to money intended for his benefit when it is in the 
hands of his guardian seems fatal to the contention that the bank deposit is a 
debt due the United States. Jn re Estate of Stude, 179 Iowa 785, 162 N. W. 
10 (1917); see Trusts RESTATEMENT (Am. L. Inst. 1930) § 10; cf. Pentz v. 
First Nat. Bank, 75 Pa. Super. 1 (1920). Cf. (1932) 81 U. or Pa. L. 
REV. 211. 
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THE RULES OF THE SUPREME CourRT 1883-1932. London: His Majesty’s 
Stationery Office. 1932. Pp. 303. 7s. 6d. 


Recent changes in some of the rules furnish the occasion for the publica- 
tion of this, the official form of the rules which, as the preface states, “‘ form 
the main code of procedure for the High Court and the Court of Appeal, the 
two courts which together constitute the Supreme Court.” In adherence to 
the principle that nothing should be included in the official publication that 
does not bear the formal approval of the Rule Committee, the appendices of 
forms and costs are omitted from the present publication. Naturally, a pub- 
lication so rigidly official contains no notes of decided cases, and consequently 
has no such value for the library or the practitioner as the familiar Annual 
Practice, 1933, a private publication which contains the same matter and is 
replete with notes and forms. It is unfortunate that American court rules 
are so seldom provided with annotations. Private enterprise has produced 
Hopkins’s Federal Equity Rules + with annotations, and some annotations of 
court rules in some states in codes and treatises on practice, but official pub- 
lications of rules of court have generally been lacking in comment or citation. 
So far as has come to the notice of the writer there are two exceptions: 
Michigan Court Rules Annotated,’ and Massachusetts Superior Court Rules, . 
1932, Annotated. Of course, the court or other rule-making power will not 
adopt notes as part of the rules and thus make them the law of the land; 
but no sound objection exists to publishing the rules and the notes in the 
same volume and thus giving the student and the practitioner the legal back- 
ground into which the rules fit, and the judicial interpretation already made 
of these and similar rules. 

English rules of practice have long aroused the interest of the American 
lawyer. It is, of course, impossible to transplant to America every detail 
of English practice and make it live here in a new atmosphere and strange 
surroundings. Many of the English practices are foreign to our traditions 
and modes of thought, however much better they may be than ours. They 
are devised for a body of litigation made small by the expense of English 
justice; they would have to be applied in America to a mass of litigation 
swollen by the American theory that the public should pay the entire cost of 
all litigation that the individual may choose to begin. They are made to be 
administered by a few judges of great experience and skill; in America, they 
would have to be administered by many judges, ranging in capacity from 
those who are equal to the best in England down to those who owe their 
seats merely to a knack at catching votes. The English practices are ad- 
ministered by judges who are expected to be prompt, efficient, and strong, 
masters of the trial; in many of our states they would have to be adminis- 
tered by judges who are expected to be merely moderators in a struggle be- 
tween dominating advocates and are even denied the last word to the jury 
and sometimes any word at all unless in writing. The English rules, too, 
are made for a trial bar, small, familiar with practice, and highly disciplined; 
here, they would have to be used by a bar tremendously large, ranging in 
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merit from the peers of the most able English leaders down to the most 
ignorant pettifoggers that can be stuffed with enough law to get through a 
bar examination. In England, there is a homogeneous people with pride in 
strong courts and efficient administration of justice, civil and criminal. In 
America, the pioneer spirit of which Dean Pound has spoken * still survives, 
among a mixed population, in distrust for the courts, in a liking for the 
law’s delays, in maintaining at enormous public expense the right of jury 
trial free of cost in every petty dispute, in depressing the judge and elevating 
the advocate, and in loving the law in proportion as it is weak and impotent 
against an individual battling for immunity from the civil or criminal conse- 
quences of his wrongdoing. Editors may inveigh against it when this spirit 
runs counter to the wish of the moment; but the pioneer spirit, like Ol’ 
Man River, “ keeps rollin’ along” and is a force always to be reckoned 
with. It is a commonplace that in America one can obtain legislation mak- 
ing anything a crime that is disapproved by the best people, but it is a 
labor for Hercules to put any teeth into the procedure for enforcement of a 
law once made. 

Nevertheless, in many ways the American lawmaker can learn from the 
English rules. The simplification and even the abolition of pleadings have 
been carried to a great length in England, apparently with success. In 
America, the small claims rules of the district courts of Massachusetts abol- 
ished all the law of evidence and stripped the law of pleading to the skeleton, 
with no bad result. Interrogatories for discovery seem well applied in Eng- 
land, as are rules for obtaining the admission of facts and for summary 
judgments. The declaratory judgment, a product of Scotland and England, 
has already got a foothold in American law. The summons for directions, 
under which the court takes charge of a case from the outset, has much to 
recommend it provided the judge in control is sagacious and experienced and 
has the means for enforcing his orders; but unless he has wisdom and is 
given power, such a novelty could hardly succeed in overturning the Ameri- 
can tradition that the parties may do as they please until they get into the 
trial, if not afterwards. Appellate proceedings in England appear to be 
commendably simple. 

We must not imagine that the English system of procedure, so much ad- 
mired on this side of the water, has no critics in the land of its birth. One 
of the reasons for its success, administered as it is by a body of judges so 
small as to raise a question as to what so many judges do to keep busy in 
America, is its cost. The cost keeps the business of the Supreme Court within 
limits; the overflow that cannot pay the cost goes into the county courts, or 
is settled without litigation, or suffers a denial of justice. Just now the cost 
has so reduced the business that the bar has not enough to do. As the 
London Chamber of Commerce said in 1930, “ The English procedure, like 
so many products of England, is apart from cost the most perfect of its 
kind in the world. Equally, like so many English products, it is an expensive 
luxury and beyond the means of a majority of the people unless they are 
either very poor or very rich.* 

The most interesting feature of the English rules is the method of their 
adoption. Through the centuries, procedural rules made formally or in- 





3’ The Pioneers and the Common Law (1920) 27 W. VA. L. Q. 1. 
4 See Memorandum on the Expense of Litigation 7. 
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formally by courts competed with statutory regulations forced upon the 
courts by Parliament. In America, the legislatures became dominant and 
regulated even the most trifling details of practice. The ancient power of the 
court to make rules for procedure was all but lost and the remnant surviving 
was often deemed to exist by legislative delegation. Obviously, the legisla- 
ture is not adapted to the making of procedural rules. Courts and rule 
committees have more time for study than hurried legislative committees; 
their study can be extended and continuous; they are closer to the facts; and 
after experiment their mistakes can be sooner and more easily corrected. 
Procedural legislation seldom originates in any studied plan for improvement 
in administration. Some squabble between a legislator or lawyer and some 
judge or magistrate in Musquash County results in a statute that destroys 
the symmetry of the law and injures its administration throughout the state. 
Fortunately within the last few years there have been signs of a willingness 
on the part of legislatures to yield control of the details of procedure. In 
several states broad powers have been given to the courts to make procedural 
rules which shall supersede earlier conflicting statutes. The new trend is a 
wise one. The difficulty lies in determining just where the rule-making 
power shall be lodged. The making of procedural rules requires learning, 
experience, knowledge of human motives and, besides those qualities, vision 
Not always are all these to be found in the highest court of a state, howeve1 
able that court may be. Sometimes they are to be found more fully in the 
trial court or even in a bench of lower magistrates. Where the power is re- 
posed in some court the bar should be consulted and should be given ample 
opportunity to criticize a tentative draft of a rule before it is adopted. In 
England, the Rule Committee is composed of judges, barristers, and so- 
licitors,° whose determination is final unless vetoed by either house of Parlia- 
ment within forty days after the rules are laid before it.6 Whatever the 
machinery may be, there seems no doubt that the future of procedural re- 
form lies in the principle that the responsibility should be turned over to 
those who are in daily touch with the administration of the law. 


Henry T. LumMus.* 





TRAITE THEORIQUE ET PRATIQUE DES TRUSTS EN Droit INTERNE, EN DRoIT 
FIscAL ET EN Droit INTERNATIONAL. By Pierre Lepaulle. Paris: 
Rousseau & Cie. 1932. Pp. vii, 463. 60 frs. 


This important book on trusts in English and American law, with a com- 
parison of similar devices in French law, deserves attention from every 
teacher of trusts and from practitioners who are largely concerned with this 
subject. Although the onlooker does not always see most of the game, he 
notices some points which the players overlook. During the past few years, 
English and American law have been the fortunate recipients of scholarly 
study from French writers. The University of Caen has given us a remark- 
able book on the older English land law,’ the University of Lyon has pro- 


5 15 & 16 Geo. V, c. 49, § 99(4) (1925). 

6 Id. c. 49, § 99(5), 212; see ROSENBAUM, THE RULE MAKING AUTHORITY IN 
THE ENGLISH SUPREME CourT (1917) 26. 

* Associate Justice of the Supreme Judicial Court of Massachusetts. 
‘ Joton pes Loncrats, LA CONCEPTION ANGLAISE DE LA SAISINE DU XII au XIV® 
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duced studies of our labor law 2 and judicial control of legislation,*? and the 
University of Paris has made comprehensive studies of Anglo-American law 
as a system.* This latest contribution from France is not the work of a 
professor but of an advocate whose scholarly equipment is unusually wide. 
M. Lepaulle began his legal studies at the University of Paris. Interrupted 
by the war, he carried off his law books to the front and read them on a 
board placed across the trench. When he had graduated at Paris he spent 
three years at Harvard Law School, taking both undergraduate and graduate 
courses, and his penetrating discussions in the classroom are still remembered. 
In a French educational journal he gives us a very interesting account of 
our case system, to which is appended a verbatim report in French of an 
hour’s running discussion between Professor Beale and his students.° M. Le- 
paulle is now an advocate in Paris with professional connections in this 
country, and has frequently lectured at American law schools. Thus he has 
been able to familiarize himself at first hand with our law books and lawyers, 
and, at the same time, he brings a foreign set of legal conceptions to bear 
upon our law, revealing aspects thereof which have escaped us and linking 
together elements which seem to us diverse. Since the main interest of his 
book is to facilitate the use of trusts in France, he has taken great pains to 
study the very latest applications of the trust device in American business 
and finance, so that he explains several important matters which receive no 
attention from our own treatises on trusts. 

The value of this book may best be shown by an extensive summary of its 
contents. Controversial points will occasionally be discussed, but for the 
most part the author will be left to speak for himself. 

Before the war, his introduction runs, trusts rarely passed the frontiers 
of Anglo-Saxon countries. Today they raise frequent problems in France. 
The chief causes of this change are the increasing number of English and 
Americans domiciled in France; the growing tendency of wealthy Frenchmen 
to deposit in our trust companies or invest in business trusts, investment 
trusts, and American securities issued through a corporate trustee; the 
formation of cartels and voting trusts; the desire to handle the increasing 
complexity of social life by the placing of wide powers in a trustee who can 
accomplish one’s purpose under conditions now unforeseeable; the establish- 
ment of the Bank of International Settlements as trustee under the Young 
Plan. This significant development led M. Lepaulle to undertake an exami- 
nation of the principles of private international law applicable to trusts, and 
thus to study the nature of the trust. 








SrkcLe (1925); see Book Review (1927) 40 Harv. L. Rev. 921; TRAVAUX DE LA 
SEMAINE D’HistTorrE pu Droit NorMAN (1923); see Book Review (1926) 39 Harv. 
L. REv. 912; (1930) 43 Harv. L. Rev. 509. ; 

2 LAMBERT AND Brown, LA LuTTE JUDICIAIRE DU CAPITAL ET DU TRAVAIL OrR- 
GANISES AUX Etats-Unis (1924); see Book Review (1924) 37 Harv. L. Rev. 1145. 

% LAMBERT, LE GOUVERNEMENT DES JUGES ET LA LUTTE CONTRE LA LEGISLATION 
SoctaLe aux Etats-Unis (1921); see Book Review (1921) 35 Harv. L. Rev. 215. 

4 Lévy-ULLMANN, ELEMENTS pD’INTRODUCTION GENERALE A L’ETUDE DES SCIENCES 
Jurinigues. II—Le systéme juridique d’Angleterre (1928); see Book Review 
(1928) 42 Harv. L. Rev. 144. Professor Lévy-Ullmann has also stimulated books 
upon English law by his students, e.g., BApRE, LE DEVELOPPEMENT HISTORIQUE DES 
“ Uses” Jusou’A wv’INtROopUCTION pu “ Trust” EN Droit ANGLAIS (1932). 

5 Lepaulle, Le Systéme du ‘Case’ et la Méthode Sociatique dans les Ecoles de 
Droit Américaines (May-June, 1920) Revue INTERNATIONALE DE L’ENSEIGNEMENT 
161, 
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At the outset the author takes issue with the usual definition of a trust 
as a division of ownership between trustee and beneficiary. If this were its 
real nature, he thinks that the trust could not exist apart from our peculiar 
bipartite system of common law and equity, which has no counterpart on the 
continent. A trust would be an article unfit for export. However, he re- 
gards this definition as unsound, inconsistent net only with the principles of 
foreign law but also with the actual results reached by English and American 
judges. They go on talking about this dual ownership because of history 
and procedure, but what these judges actually do can, in his opinion, be done 
by French judges likewise. Comparisons between the trust and various 
recognized devices of French law will show that underneath their superficial 
differences they have the same basis. 

After several practical illustrations of the trust device, the first chapter ° 
gives a brief sketch of its development from the use. The author rejects 
both theories of the origin of uses which are commonly advanced. He thinks 
it extremely improbable either that monks had reminiscences of the fidei 
commissum from their very vague studies in Roman Law or that the remote 
Germanic descent of English landowners gave them the idea of imitating 
the Salman. Juridical institutions are not thus easily imported into a coun- 
try where they are unknown. M. Lepaulle shrewdly suggests that the use 
did not grow out of legal technique at all, but out of the natural tendency of 
human beings to trust their friends. The early feoffors to uses knew per- 
fectly well that no enforceable obligation was created. ‘“ Ce n’est pas au droit, 
mais au coeur humain, qu’ils se fiaient.” Protection on the part of the 
courts came much later. His persuasive explanation’ should be read by 
all who are interested in this historical problem. 

The ensuing discussion of the nature of the trust brings the author back 
to the controversial issue raised in his introduction. Like most present 
writers, he rejects the theory that the trust consists of a personal right of 
the beneficiary against the trustee, but he is equally opposed to the com- 
monly accepted “ real ” theory that the beneficiary has a true property right. 
Property can be put in trust to accomplish a dream or a desire, to say 
masses, to care for dogs, to spread a particular conception of Christianity. 
How can the essence of a trust be a property right in the cestui when there 
is no cestui, when this very absence of beneficiaries gives the trust its value? 
An institution ought not to be defined as a series of relations among three 
persons when none of the three is requisite for its existence. There is no 
settlor in a constructive trust; the trustee may be undesignated without 
affecting the existence or validity of an express trust; the beneficiary, as 
already pointed out, is frequently absent or undefined. M. Lepaulle then 
proceeds to his own view. He finds only two elements essential to the 
formation and life of a trust —a segregated property (patrimoine distinct) 
and a purpose (affectation). Consequently, he defines the trust as “a juridi- 
cal device which consists in a property independent of any owner, whose 
unity is brought about by a purpose, this purpose being free within the 
limits of the laws in force and of public policy.” The second essential ele- 
ment, the purpose, he points out, is not identical with the intention of a 
settlor. Indeed, in implied trusts, the purpose is wholly supplied by the law. 








® Outline, Origin, Nature and Structure of the Trust. 7 P. 14 et seq. 
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Even in express trusts, the intention of the settlor may be modified to meet 
subsequent events, and in the author’s opinion this doctrine of cy pres is not 
confined to charitable trusts. 

This theoretical discussion continues as he takes up the structure of the 
trust. His definition is developed into a series of corollaries. (1) The pur- 
pose to which the property is devoted must be realized by the action of 
some human will, that of the trustee. (2) The obligations of the trustee are 
to the trust and not to the cestui. Here it is difficult to understand whether 
the author regards the trust property as the obligee or whether he is per- 
sonifying the trust itself as something apart from the property. (3) The 
cestui’s right is a chose in action which exists against the trust and not against 
the trustee. A similar difficulty arises here. (4) A unilateral expression of 
will can be juridically effective in the domain of express trusts. This is a 
direct consequence of the fact that the trust does not necessarily create 
binding obligations between persons. The act of the settlor alone may create 
a trust without the necessity of acceptance by a trustee or by beneficiaries. 
(5) The trust must have a domicil and a nationality. The domicil is the 
place of its administration, which is not necessarily the same as the domicil 
of the trustee. If, for instance, a trustee lives in New Jersey and has his 
office in New York, the domicil of the trustee is in New Jersey but that of 
the trust is in New York. As for the nationality of the trust, this may con- 
ceivably be the nationality of the beneficiary or of the trustee or of the 
place of administration; and M. Lepaulle adopts the third solution. 

These theories raise a good many doubts in the reviewer’s mind. For 
instance, should the definition of a trust be largely determined by the few 
cases about dogs and masses, especially when it is uncertain whether gifts 
for such purposes are really trusts at all or merely powers, which may be 
performed or not as the legal owner of the property chooses? It is significant 
of the difference between our legal system and the French that M. Lepaulle 
should be so much more preoccupied with these problems of definition 
than we are. 

The second chapter, the Different Functions of the Trust, is of much 
practical importance. It carefully reviews the various uses of the trust and 
compares them with the corresponding French devices, usually deciding that 
the trust is better fitted to accomplish the desired object. Among the topics 
discussed are community trusts in comparison with fondations, bankruptcies 
and receiverships, separate estates of married women, business trusts, in- 
vestment trusts, corporate trustees for bondholders, voting trusts, land trust 
certificates, trust receipts, car and equipment trusts, family trusts in wills, 
inter vivos settlements, and insurance policies, real estate subdivisions, 
trusts for sale under recent English legislation, and the trust conception in 
public law with reference to Cuba, the Philippines, and the Dawes and Young 
plans. The mandates under the peace treaties are not mentioned as an 
additional example, perhaps because the mandatory powers show little re- 
gard for the fundamental principle that a trustee shall not employ the trust 
for his own profit. 

At times, the author appears to have been misled by the optimistic ad- 
vertising of trust companies. For example he writes, “ The community trust 
becomes synonymous with charity in the particular city. Everybody asks 
his neighbors and friends how much they have given to the community 
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trust, which thus becomes a symbol and a measure of everybody’s generosity 
and wealth.” ® The fact is that community trusts, good though they are, 
have thus far in many cities attracted only a comparatively few donors. 
M. Lepaulle has possibly confused them with community chests, which raise 
temporary funds for local charities by annual whirlwind campaigns. Again 
he says, “ The corporate trustee for bondholders has every means of inform- 
ing itself about the mortgagor corporation.” ® We should add —“ and yet 
frequently remains in the densest ignorance about its most rudimentary 
affairs.” 1° A French reader would hardly guess from M. Lepaulle’s words 
that the vital question whether a bond will pay principal and interest some- 
times causes no more anxiety to the trust company when it puts its name at 
the bottom of the bond than to the engraving company when it puts a 
beautiful view of a power dam at the top. Indeed, the trust company may 
later become a commercial lender to the mortgagor corporation, and so be 
deeply interested in seeing that its “ cestuis”, the bondholders, are not 
paid in full. 

For the most part, however, M. Lepaulle’s account of the multifarious 
uses of the trust device is accurate and serviceable, even to American lawyers 
whose practice has not yet brought them into contact with some of the 
forms described. Law teachers will be especially interested in the fact that 
the author does not separate family trusts from other varieties, as Columbia 
Law School has recently proposed.1! The closing paragraph of this chapter 
states the pervasive influence of the trust upon our daily life. 


“The trust is the guardian angel of the Anglo-Saxon, which accompanies him 
everywhere from the cradle to the grave. It is at his school and his athletics alike. 
It follows him mornings to his office and evenings to his club. It is by his side on 
Sunday at church or in a committee meeting of his political group. It will sup- 
port his old age until his last day, and then it will watch at the foot of his tomb and 
extend over his grandchildren the light shadow of its wings.” 


In his chapters dealing more in detail with the elements and operation of 
a trust, M. Lepaulle makes many interesting and suggestive observations. 
He thinks that constructive trusts should not be adopted in France because 
of their secret nature and their damaging effect upon the general creditors, 
who face the constant menace of being cut down by special rights of which 
they could hardly know. In accordance with his definition of the trust, the 
author shows how the res must be distinct from the property of the settlor, 
of the trustee, and the beneficiary. In considering the relation of the pur- 
pose of the trust to the intention of the settlor he remarks, “ The trustee’s 
duty is analogous to the duty assigned by Foch to the officer on the battle- 
field — follow instructions so far as this is compatible with the circumstances 
dominating the moment of action”. The author goes on to say that when 
two interpretations of the settlor’s intention are possible, the law, instead 
of scrutinizing his mind, takes as its starting point the function which the 
trust property is to perform. “Intention involves a psychological interpre- 





SP. Go. 

® P. 8s. 

10 Cf. Doyle v. Chatham & Phenix Nat. Bank, 253 N. Y. 369, 171 N. E. 574 
(1930) ; Posner, The Liability of the Corporate Trustee (1928) 42 Harv. L. Rev. 
198. 

( 11 See 1 POWELL, CASES AND MATERIALS ON THE LAW OF TRUSTS AND ESTATES 
1932). 
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tation, but purpose involves a functional interpretation”. In replying to the 
question, “‘ Whom does one ordinarily select as a trustee,’ he presents the 
advantages of trust companies (but not their disadvantages, e.g., want of 
personality, the danger that a bank may shift its own questionable invest- 
ments into its trust estates, the risk that it will let uninvested trust funds 
pile up in deposit accounts). 

M. Lepaulle argues that the rule requiring creditors to proceed through 
the trustee’s right of indemnity in order to get relief from the trust prop- 
erty is not inconsistent with his theory that the trust property is primarily 
responsible for the proper obligations of the trust. His answer is that it is 
the trustee’s duty to pay the creditors out of the trust funds without their 
suing, so that whenever they do have to sue it is the trustee’s fault; con- 
sequently, he and not the estate should be liable, as in other cases when he 
acts ultra vires. But surely the trustee is not to blame if he refuses to pay 
obligations of doubtful validity without a judicial decision. And why should 
the fault of the trustee and his indebtedness to the estate cut off M. Le- 
paulle’s theoretical obligation of the estate to creditors? In truth, the 
author’s theory should give the creditors a direct right against the trust 
estate, as several of our distinguished writers advocate. 

The later chapters deal with such practical topics as the creation and 
termination of trusts; their normal operation with special attention to in- 
vestments; means of controlling the trustee; taxation in England, the United 
States, and France; French obstacles to the introduction of trusts; applicable 
principles of conflict of laws under our law and French law. 

Apart from the importance of the book for American lawyers with French 
connections, its presentation of the trust as an essential unity in numerous 
manifestations and its discussion of fundamental theoretical problems makes 
this a leading book on the American law of trusts. On both accounts it is 
to be hoped that an English translation can soon be published so that M. Le- 
paulle’s ideas may receive the wide attention they deserve. 


ZECHARIAH CHAFEE, JR.* 





PoxtticA MetHopIce DicEstA OF JOHANNES ALTHUsSIUS. Edited by Carl 
Joachim Friedrich. Cambridge: Harvard University Press. 1932. 
$6.00. 


The first volume of the Harvard Political Classics, an edition of the political 
works of James I, nobly edited by Professor McIlwain, has already attained 
the dimensions of a classic. The best praise I can give to its successor is 
to say that it is not unworthy of the standard set by Professor MclIlwain 
fourteen years ago. In some respects, indeed, Professor Friedrich has ren- 
dered us an even more valuable service. The book he has reprinted is so 
rare that there are, I believe, only three copies of the early editions in Ameri- 
can, and perhaps a score in European libraries. He has added to it an in- 
valuable index of authors cited by Althusius—a labor of no mean order; 
and he has discovered for us a number of Althusius’ letters which, if they 
cast no light upon the doctrine, at least serve to convince us that a figure 
hitherto shadowy indeed, was in fact a human being. To the whole, Professor 
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Friedrich has affixed a long and learned introduction of which it must be said 
with emphasis, that no scholar can afford henceforth to neglect it, if his 
studies lie in this very difficult field. 

Most of us, in the past, have had to form our ideas of Althusius from 
Gierke’s famous monograph.! Professor Friedrich has not tried to do Gierke’s 
work over again, and would, I am certain, be the first to admit that his book 
remains indispensable. But he has seen Althusius from a different angle 
from that of Gierke, and it is, accordingly, a somewhat different figure who 
emerges. To Gierke, Althusius was, above all, a maker of a legal theory of 
the state; to Professor Friedrich, he was, above all, a sociologist. To Gierke, 
he was the maker of a theory of popular sovereignty; with Professor Fried- 
rich, he develops (to me) surprising affinities with Hobbes. Professor Fried- 
rich has other special views. He thinks that there is a real affinity between 
Althusius’ doctrine and that of Machiavelli, even though it is uncertain 
whether Althusius had read the works of the great Florentine. Where Gierke 
emphasized the place of contract in Althusius, to Professor Friedrich, his 
contractualism becomes a very minor matter. And he reduces the part 
played by the law of nature in his author to minimal terms; here he is 
held to be far nearer to Hobbes than to his sixteenth century precursors. 

I have mentioned only some of the outstanding novelties in Professor 
Friedrich’s stimulating introduction. It would take far more space than the 
Review can afford to discuss them adequately. Here I can only say that 
all of them are discussed with learning and enthusiasm, though I venture to 
think that, on occasion, the enthusiasm has outstripped the learning. Whether, 
for instance, I agree with Professor Friedrich against Gierke that Althusius 
was less interested in juridical than in political construction, and that his 
emphasis upon contract is much less important than Gierke assumed, I 
think he is altogether wrong in his attempt to find affinities with Machiavelli 
and Hobbes. The law of nature, in its classic sense, seems to me at the 
heart. of Althusius’ teaching, and there are times when I am convinced that 
enthusiasm for the novelties of Max Weber has made Professor Friedrich 
empty Calvinism of a content much more medieval than Weber’s novelties 
made it desirable for him to admit. The passion for novelty is a dangerous 
quality when it takes command; and I am not certain that, on occasion, 
it has not dominated some of Professor Friedrich’s views. 

But his introduction remains a masterly piece of work. Even the printer’s 
errors do not prevent us from feeling that it is the outcome of profound 
reflection on material as intractable as any in the history of political philoso- 
phy. I wish only that Professor Friedrich had added to his many virtues 
by a critical consideration of Althusius’ later influence. On the strength, 
for instance, of a single reference, Gierke made him a dominant influence 
in Rousseau’s thought. Did he exercise any influence at all, or was he, as I 
suspect, known to Rousseau only through the Dictionary of Bayle? Why 
was he unknown to Hobbes, Spinoza, and Locke, even it appears, to the 
omniscient Pufendorf? There are, no doubt, resemblances between them; 
but these seem due less to direct impact than to inheritance of the same 
traditions. There are many contemporary replies to his book, as notably, 
those of Boécher and Conring; and the eight reprints of his books in sixty 





1 JoHANNES ALTHUSIUS UND DIE ENTWICKLUNG DER NATURRECHTLICHEN 
STAATSTHEORIEN (1880). 
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years show that it was widely read at one time. Yet, after his death, there 
are only stray references to him until his resuscitation by Gierke. What is 
the explanation of this oblivion? In the French literature of politics in the 
eighteenth century the main account of him I know is a score of lines in a 
wholly forgotten writer to whom he appears as a mere purveyor of sedition. 


Harotp J. LAsxr.* 





A SELECTION oF CASES ON THE LAw oF SALES. By Samuel Williston and 
William E. McCurdy. Cambridge: Published by the Editors. 1932. 
Pp. xiii, 1077. $7.00. 


Those who have used Williston’s Cases on Sales will find a. noticeable 
similarity in the general structure of that work and the present joint case- 
book. Nevertheless the differentia in arrangement and content are sufficiently 
significant to warrant the editors’ prefatory statement that this is not a new 
edition of the former collection but an entirely new work. Perhaps some 
may prefer to say that in net result the old tool has been reconditioned rather 
than replaced; it is now two-edged, sharpened, and refurbished. From 
either angle, comparisons with the Williston compilation intrude, especially 
for one who, like the reviewer, has taught from it. 

Like in the old, the materials in this volume are presented in the familiar 
manner, without frills and furbelows, and in harmony with the conventional 
design. It proceeds on the traditional supposition that sales is chiefly a 
property-title subject. Approximately the first half of the book is devoted 
to aspects of that concept in connection with transfer, leaving the latter half 
for Rights and Remedies of the Seller and Buyer. 

Certain changes in arrangement materially aid in analytical clarity. The 
materials on the existence and identification of the subject matter — formerly 
divided between two chapters — are now effectively grouped in Chapter Two, 
Unascertained and Future Goods, after an introductory chapter on Specific 
Goods. Chapter Four, Sales Conditional Upon Paying or Securing the Price, 
consolidates the old standard subdivisions of cash sales, conditional sales, 
sales C.O.D., bills of lading, warehouse receipts, and trust receipts. 
Another improvement is the grouping of lien, stoppage im transitu, and con- 
ditional sales in one chapter. 

These shuffles in arrangement are after all secondary. The paramount 
feature is the discriminating ability of Professors Williston and McCurdy in 
choosing materials which, by reason of their freshness, vitality, and modern 
American character make the casebook an excellent medium for the pres- 
entation of current problems in the law of sales along prevailing lines. Ap- 
proximately seventy per cent of the main cases come from American courts, 
about one-half of these being decided under the Uniform Sales Act. No fetish 
is made of recent cases.!_ Respects are paid to the landmarks from which the 
student gains a balanced view of the historical and analytical common law.’ 





* Professor in London School of Economics and Political Science; author of 
PouiticAL THoucut FRoM LocKE TO BENTHAM (1920); FOUNDATIONS OF Sov- 
EREIGNTY (1921). 

1 About 43 per cent of the American cases were decided after 1919. 

2 Of the English cases nearly so per cent (15 per cent of the total in the book) 
were decided before 1850; 35 per cent between 1850-1893; about 16 per cent since 
1894 when the English Sale of Goods Act went into effect. 
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But gone entirely, or relegated to the footnotes, are the never-will-be-missed 
array of English cases in the old volume whose tediousness and doubtful 
pedagogical value may have required apologetic explanations from the in- 
structor to homecoming alumni with long memories. This evaluation of 
cases, as well as the adroit editing of many familiar ones, has resulted in 
conserving space without imparing teachability, a saving which has per- 
mitted the insertion of many new cases,* and the addition of certain topics.* 

If the former Williston collection suffers by these comparisons, it is only 
due to the passage of the intervening years which have witnessed significant 
developments in sales law. In that growth, especially in this country, no 
one has made a greater contribution than the distinguished senior editor of 
the book under review, as its pages amply testify. The authors include 
cases which introduce the student to the impact of the new forces in sales 
law, particularly in the post-war period. With consummate skill they 
present typical and variant factual situations in exemplification of the financ- 
ing and security devices employed in sales transactions. Documents of 
title are adequately treated in cases which focus attention upon forms of 
issuance and effects of negotiation, the emergence of the divided property 
interests, the increasing recognition of the mercantile view, related carrier 
liability problems, and the effect of the uniform acts. C.I.F. contracts are 
sampled in two representative cases® and a helpful note which includes 
reference to the illuminating discussion of Llewellyn. The admirable trust 
receipt cases of the Williston collection are repeated here with the addition 
of In re A. E. Fountain, Inc." and In re James, Inc.,8 the latter being fol- 
lowed by a note containing the important references to the literature of 
trust receipts and the associated letter of credit financing articles. The whole 
group could hardly be improved upon for tracing the trust receipt device 
from its inception, through the disputed resemblances, successive stages, and 
policy factors to its full flowering in the domestic field in the automobile 
cases. Other security aspects are appropriately elaborated in cases on new 
tendencies in conditional sales, including the effect of the Uniform Sales and 
Uniform Conditional Sales Acts, and in the seller’s lien problems on resale 
and storage, rescission of title, and election between lien and price. 

With equal skill, the recent developments in the increasingly important field 
of warranties are set forth in a long and comprehensive chapter.® While 
there is a time-honored division into express and implied warranties, there 
is no neglect of the policy aspects of the obligation in the food and service 
of food cases, and in the portions dealing with the extension of the warranty 
obligation to third parties not in contractual relation to the obligor. Op- 
portunity is afforded for the study of marketing forces and social considera- 
tions as they bear upon the position of the manufacturer, the dealer, and the 





3 E.g., the cases involving the effect on cash sales of payment by a worthless 
check. 

4 E.g., a section in chapter one on Specific Goods Delivered on Approval or on 
Sale or Return; a section in chapter five on Estoppel and Transfers by an Apparent 
Owner. 

5 Smith v. Marano, 267 Pa. 107, 110 Atl. 94 (1920) ; Cundill v. Millhauser Cor- 
poration, 257 N. Y. 416, 178 N. E. 680 (1931). 

6 Note (1923) 32 YALE L. J. 711. 

T 282 Fed. 816 (C. C. A. 2d, 1922). 

8 30 F.(2d) 555 (C. C. A. 2d, 1929). 

® Chapter eight containing 70 cases and covering 204 pages. 
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consumer in warranties and in the related field of negligence. There is also 
an important new section on contractual limitations dealing with disclaimer 
provisions and remedies provided by contract. 

Throughout the work the editors have inserted valuable notes. Almost 
negligible in the old Williston, these now satisfy every reasonable expectation 
of references to related recent and older cases; the facts of some are stated, 
the opinions of others are quoted; there are citations to the annotated case 
series and, above all, ample reference to the stimulating law review literature 
of articles and notes. 

Criticisms are inevitable, however captious they may seem in the light 
of general excellence of Professors Williston and McCurdy’s performance. 
Opinion will always vary as to topic and case selections. Perhaps some 
teachers, like the reviewer, will regret the omission of cases on bulk sales 
statutes. Others might consider the cases on mortgages of future goods as 
intruders. Opinion as to desirable mechanical aids may also vary. The 
present work includes in an appendix the text of the Uniform Sales Act and 
proposed amendments thereto, the Uniform Conditional Sales Act, and the 
English Sale of Goods Act; but some may wish the editors had inserted 
the Uniform Bills of Lading Act and the Uniform Warehouse Receipts Act, 
both of which have been widely adopted. Others may wonder why they 
did not print the apposite portions of at least the Uniform Sales Act in 
relation to the groups of cases under discussion—a teaching and cross- 
reference aid which has been successfully employed in other casebooks. 
Specimen forms might also be desired. None of these matters, however, 
materially impair the usefulness of the book. 

Beyond these criticisms a sensing of deficiencies would arise from a 
basically different objective than the one set by the editors. It means a 
questioning of the premises. It means asking why there are no materials 
on certain contract features, even those not specially related to sales. This 
review will not be used as an occasion for making extended comment on the 
clash of ideas in the approach to sales law and on legal education generally. 
The recent reverberations of Llewellyn’s bolts from the blue !° suffice on 
that issue. The indorsement of a conventional type of casebook is not an 
implied total rejection of the variant. Any casebook adoption represents 
a compromise. Like the actor who must do Hamlet, the teacher likes to 
harbor the fantasy of his own ideal casebook. Personally the reviewer 
favors an infusion of descriptive and informational matter relating to mar- 
keting and financing practices in sales transactions. There is no, real incon- 
sistency between this and emphasis upon property aspects of the subject. 
Perhaps this additional feature might have been worked in by the editors 
without doing violence to the traditional pattern. It would have provided 
a transitional tool which avoids the impracticality of too violent a break 
with the past. At any rate, the fact that Professors Williston and McCurdy 
did not see fit to add that string to their bow need not frustrate any teacher 
who wishes to make such non-legal material available to the student. Inclu- 
sion in the book no doubt saves time and helps to illuminate the cases but a 
casebook need not be encyclopedic; nor is all learned in the classroom. 





10 LLEWELLYN, CASES AND MATERIALS ON THE LAw OF SALES (1930), Book Re- 
view (1930) 44 Harv. L. Rev. 140; (1930) 28 Micu. L. REv. 947; (1930) 39 YALE 
L. J. 1080; (1930) 30 Cot. L. REv. 904. 
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Must we admit that beyond the casebook the student cannot be made to 
drink at the fountain of standard texts—such as Clark On Marketing — 
to supplement the excellent treatise of Williston and the admirable quasi- 
functional hornbook by Vold with its arresting treatment of the underlying 
business facts in the trust receipt situation? In the final analysis, it is the 
teacher’s art and capacity for imaginative handling of the materials which 
explain the apparent anomaly that a casebook as praiseworthy as Professors 
Williston and McCurdy’s may be made to serve the rugged institutionalist 
as well as the devout fundamentalist. There is no sanctuary in a casebook 
for a teaching method. 
S. CHESTERFIELD OPPENHEIM * 





ATLAS oF THE HistToriIcAL GEOGRAPHY OF THE UNITED States. By Charles 
O. Paullin. Edited by John K. Wright. Washington and New York: 
Carnegie Institution of Washington and American Geographical Society 
of New York. 1932. Pp. xv, 162; 166 plates. $15.00. 


The scope and purpose of this work are set forth in the Introduction. 
“This is the first major historical atlas of the United States and probably 
the most comprehensive work of its kind that has yet been published for any 
country. Its aim is to illustrate cartographically, in manageable compass, and 
yet with considerable detail, essential facts of geography and of history that 
condition and explain the development of the United States.” 1 The plan for 
the project was developed as long ago as 1903 by the Carnegie Institution of 
Washington. Work was begun in 1912, and many institutions and scholars 
collaborated during the preparation which followed without interruption until 
the date of publication. In 1929 the American Geographical Society joined 
in the enterprise and undertook the task of editing and publishing the mate- 
rial which had been gathered. 

The book is divided into two distinct parts, a section of text and a larger 
section of plates. The text is arranged with reference to the maps which fol- 
low. It contains references to the sources on which each map is based, in- 
cluding critical comment where that is necessary. Although the text is use- 
ful, the plates are of course the more interesting part of the book. The one 
hundred and sixty-six plates contain over five hundred maps, covering a great 
many phases of American history, politics, and geography. There are maps 
showing the natural environment — relief, soil, vegetation, climate, minerals; 
maps of explorations; comparative maps of population for different periods, 
showing, for instance, the density of population and the center of population 
for each decade from 1790 through 1930. Other charts show the results of 
presidential elections in each state from 1788 to 1928, and the votes of the 
representatives of each state on leading matters before Congress from the act 
assuming the state debts to the Smoot-Hawley Tariff. The charts then turn 
from politics to economics, and show graphically the development of indus- 
tries and transportation, the extent and nature of foreign commerce at differ- 
ent periods, and the distribution of wealth, including charts showing the pay- 
ment of income taxes in 1866 and in 1928 both by states and per capita by 
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states. The final plates are devoted to military history, and to the territo- 
rial possessions and claims of the United States at different periods. 

Perhaps the most interesting section of the book from the lawyer’s view- 
point is that devoted to boundaries. Here we find a reproduction of the 
Mitchell map, which was used as a basis for the negotiations for the Treaty 
of Paris. Then follow twenty-one maps illustrating international boundary 
controversies. The final charts in this section illustrate in detail nearly every 
interstate boundary dispute which has been before the United States Supreme 
Court from Rhode Island v. Massachusetts,? through Michigan v. Wisconsin.® 
Several boundary disputes which did not come before the Supreme Court are 
also illustrated, such as the “ Ohio-Michigan boundary war” of 1835,* and 
the Maryland-Virginia controversy which was settled by arbitrators in 1877.5 

The high quality of the contents of the book is carried out in its construc- 
tion. Although the volume is large, it is not unwieldy. The printing of the 
maps leaves nothing to be desired; they are large and clear, and most of them 
are in several colors. There is an excellent index. 

This book fulfills all the expectations raised by its high sponsorship. It is 
a work of reference, planned and carried out with skill and without stint. 
The volume contains an immense amount of information. It will be an in- 
dispensable source for the graphic presentation of American development, 
and should be a useful tool in any research into economic, social, or political 
history. 

Erwin N. GriswoLp.* 





Droit INTERNATIONAL ET Drorr CONSTITUTIONNEL. By B. Mirkine- 
Guetzévitch. Extrait du Recver pes Cours 1932. Volume 38. 


The much discussed relationship between international and municipal law 
is frequently a subject of the lectures held at the Hague Academy. Usually, 
it is considered from a purely theoretical point of view. The “ dualists” 
assert the coexistence of two parallel systems of law, one based upon the 
will of the state, the other independent of it. The “monists” hold, for 
logical reasons, that all law must necessarily form one united system; some 





2 12 Pet. 657 (U. S. 1838). 

8 270 U.S. 295 (1926). The compilers call attention (p. 86; plate rorA) to the 
suggestion made in Martin, The Michigan-Wisconsin Boundary Case in the Supreme 
Court of the United States, 1923-1926 (1930) 20 ANNALS Ass’N Am. GEOGRS. 105, 
157-58, that there is an error in the decree of the Supreme Court (272 U. S. 398), 
where “ north by east ” was used instead of “northeast.” This error (which, if 
followed literally, would give to Wisconsin not only all the islands of Green Bay, 
but also a bit of the mainland of Michigan north of Green Bay) has apparently 
escaped the attention of counsel for Michigan. 

4 Interesting accounts of this episode may be found in Soule, The Southern 
and Western Boundaries of Michigan (1897) 27 MICHIGAN PIONEER AND Hist. 
Cox. 346-78, and in SHERMAN, THE On10-MicuicaAn Bounpary (1916). See also 
Farts, THE ROMANCE OF THE BOUNDARIES (1926) c. 16. 

5 The award of the arbitrators as to the boundary along the Potomac River has 


had a curious sequel. In Maryland v. West Virginia, 217 U.S. 577 (1910), the Court . 


(without argument, and on inadequate briefs) followed the award ahd fixed the 
Maryland-West Virginia boundary at low water mark on the south bank of the 
river. But in Smoot Sand & Gravel Corp. v. Washington Airport, 283 U. S. 348 
(1931), the Court held the arbitration did not bind the District of Columbia, and 
the boundary between Virginia and the District was fixed at high water mark. 
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affirm the supremacy of international law; others believe that the rules of in- 
ternational law, being dependent upon the consent of states, must ultimately 
draw their legal force from municipal law. 

Mr. Mirkine-Guetzévitch, confronted with this controversial problem in 
the course of his Hague lectures, refuses to deal with it in its theoretical 
aspects but restricts his study to the factual situation. He rejects dualism, 
not because it is logically faulty, but because he believes that it no longer 
corresponds with the realities of international life.1 And while ranging him- 
self beside the monistic school, his reason for doing so lies “ in the historical 
evolution of law, not in the field of logics.” 2 The general purpose of his 
work is not to find “ logical truth, but merely technical truth.” ® 

In searching for this “technical truth,” the author collects a mass of 
material which, put together, produces an amazing result: what is usually 
held to be the sacred domain of municipal law—the determination of 
the internal régime of a state—has long become a favorite subject for 
international legislation.* On the other hand, a growing volume of 
municipal law deals with such paramount international matters as treaties © 
and war.® In the face of this evidence, it is difficult to escape the author’s 
conclusion that there is a steadily increasing unity, at least for practical 
purposes, between international and internal law. Parliaments are enacting, 
expressly or by implication, rules of international law; treaties are estab- 
lishing principles of constitutional law; international tribunals and councils 
make decisions on points traditionally reserved for the exclusive jurisdiction 
of individual states; municipal courts apply and enforce international law. 

In so restricting his treatment of the subject to the field of practice the 
author indicates his greater interest in the faithful execution of international 


law, which depends on the degree of “ harmonization of international rules 
and national constitutions” far more than on the theoretical question of 
supremacy. To achieve this harmonization, it is necessary to eradicate the 
present possibility of choice between conflicting rules of international and 
constitutional law, and to encourage the growing international organization 
of the world based on a consciousness of the historical and political unity 
of all public law.’ 


BENJAMIN AKZIN * 





THE ADMINISTRATIVE CoNTROL OF ALIENS. By William C. Van Vleck. 
New York: The Commonwealth Fund. 1932. Pp. ix, 260. $3.00. 


This volume is a product of the author’s study of the law and procedure 
through which aliens are excluded and expelled from the United States. 
Primarily, the text is a statement of facts found by Dean Van Vleck? in an 
investigation conducted at the Ellis Island Immigrant Station. The recital 
is marked by frequent references to the particular sources from which the 
author obtained his information, and to the statutes and judicial decisions 

1Pp. 7. 2 Pp. 11. oP, t2, 

4 Chapter two cites, among other instances, The Holy Alliance, the Washington 
treaty of February 7, 1923, as well as various international instruments establishing 
principles of government for Greece in the past, and for Danzig, Saar, Memel, 

ungary, and the territories under mandate in the present. 

5 Chapter 3. 6 Chapter 4. 7 Pp. 143 et seq. 

* Lecturer, Social Science College, Paris; resident at Harvard Law School. 


1 Dean of the George Washington University Law School. 
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that are supposed to guide the immigration officials in the performance of 
their highly important work. Those who are familiar with the administration 
of our immigration laws cannot help but be impressed by the earnestness 
and fairness with which the Dean has presented the best and the worst of 
our system of alien control. Seldom indeed, in the factual portion of his 
work, does the author disclose his sympathies and inclinations. Now and 
then, it is true, one can sense an implied criticism, and, perhaps, a bit of 
indignation, at some display of prejudice or stupidity upon the part of an 
administrative agent. But, even in instances of this character, the Dean is 
careful to show that the errors and wrongs of subordinates were frequently 
corrected by the Board of Review of the Secretary of Labor. Speaking 
broadly, the book gives full credit to the officials of the Immigration 
Service. These men, as the volume makes clear, are charged with a fearful 
responsibility in their contact with the aliens who, under the law, are sub- 
ject either to exclusion or expulsion from the country. Often they must do 
their work hastily and under difficulties. Being human, they sometimes 
exhibit the prejudices and carelessnesses that are common to any adminis- 
trative system. But, on the whole, they seem to have done their work with 
fair efficiency and no little conscience. In a day when even scientific studies 
of really serious problems are prone to be tinged with a propagandic note, 
it is refreshing to read the results of an investigation that appears to have 
been fair and to have been conducted with an open mind. 

When the Dean comes to the presentation of his Conclusions and Sugges- 
tions, his possession of a judicial temperament is made manifest. Although 
he is dealing with material that is filled with the heartaches, the disap- 
pointments and even the tragedies that daily descend upon aliens at Ellis 
Island, the author becomes neither vituperative nor maudlin. Seriously and 
considerately, he attempts to point the way to an administration which can, 
at one and the same time, be more efficient and better designed to reduce 
the hazards of hardship and cruelty to a minimum. He fully realizes, too, 
the obstacles that lie in the path that leads to these ends. He appreciates, as 
well, the balances of convenience and desirability, from standpoints other 
than the interests of aliens, of permitting the obstacles to remain where he 
found them. Nevertheless, he fully discloses his own position. He would 
make the processes of alien exclusion and expulsion more formal, and would 
permit those who are proscribed to resort more easily, than presently can be 
done, to the judicial establishment for protection. At this point, the author 
necessarily comes into a field of sharp controversy. His views will not meet 
with acceptance upon the part of many persons, who, honest and fair-minded 
like himself, will take a different approach to the problem of controlling and 
administering the affairs of undesirable aliens. Points of view upon this 
subject, particularly in a time of economic depression, are likely to be wide 
and various. In this regard, it may not be amiss to quote from a letter of 
an “ Unemployed American ” that was recently published in the New York 
Evening Sun: 


“We welcome the alien to the United States only when he or she deems it his or 
her solemn duty to swear allegiance to the United States. The American shall not 
give way to the foreigner who does not comply with our immigration laws. The 
sooner this question is settled, the better it shall be for all.” 2 





2 Dec. 15, 1932. 
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Considerations such as this, it may be imagined, will postpone Congres- 
sional adoption of Dean Van Vleck’s suggestion for a considerable time to 
come. Nevertheless, the Dean has made a valuable contribution to the study 
of our alien problem. The problem, of course, has economic, political, and 
administrative aspects, and those who are interested in any one of them will 
benefit by a perusal of the book. 

_ Joun C. Knox.* 
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Tue Law or PATENTS FoR CHEMISTS. By John Rossman. Washington: 
The Inventors Publishing Co. 1932. Pp. v, 304. $3.50. 


The purpose of this book is to give to the chemist that knowledge necessary 
for the adequate protection of his interests under the patent laws. In this 
it succeeds admirably. The author treats such subjects as the relative ad- 
vantages of patenting or keeping secret an invention; what kinds of chemical 
inventions can be patented; how and when to obtain a patent; the enforce- 
ment of patent rights; patent disputes between employer and employee; and 
how to avoid infringement of the patents of others. A glossary, a bibliog- 
raphy, and a large amount of illustrative material are included. The best 
portion of the book is that which deals with obtaining patents. Here the 
author draws upon his experience as Patent Examiner in the United States 
Patent Office to give the inventor many valuable suggestions. Due to its 
elementary style and, to a large extent, elementary subject matter, the book 
will not be widely read by the legal profession. It should, however, prove 
helpful to the chemist in view of the everyday need for a knowledge of 
patent law in the field of research. 


Lyinc AND Its Detection. By John A. Larson. Chicago: University of 
Chicago Press. 1932. Pp. xxii, 453. $5.00. 


This book is a scientific analysis of the problem of deception and the 
means of discovering it in criminal suspects. Part I is a symposium of the 
opinions of psychiatrists, psychologists, and lawyers on the causes and preva- 
lence of falsification. The rest of the work is devoted to a discussion of the 
ancient and modern methods of criminal investigation and the devices of 
psychologists to detect lies. The most important of the latter is the cardio- 
pneumo-psychograph which has been used by the authors on students, con- 
victs, and criminal suspects. This “lie detector” measures and records the 
variations in blood pressure and respiration of the subject while he is being 
questioned. Any weight given the result of the examination rests on the 
premise that the emotional strain caused by a lie on a vital matter, such as 
guilt, will result in a measurable change in the blood pressure and respiration 





y * udge of the United States District Court for the Southern District of New 
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which the subject cannot control. The truth of this premise seems to be 
generally, though not universally, conceded. The author claims, and the case 
material in his book tends to show, that by expert questioning and proper in- 
terpretation of the record of the machine, emotional reactions other than 
those due to lying can be segregated. The contrast between the inefficiency 
of police methods and the possible accuracy of scientific criminal investigation 
is clearly and dispassionately shown. The writer does not advocate the use 
of the “lie detector” in court nor does he have any illusions as to its in- 
fallibility, but his experience with it is strong evidence that it will be of 
increasing importance in police work. 


PEACE AND War IN Antiquity. Chosen and translated by Augustine Fitz- 
Gerald. London: The Scholartis Press. 1931. Pp. ix, 123. 10s. 6d. 


At least since the days of Grotius, there have been persistent efforts to 
subject the relations of nations in peace and war to the rational control 
manifested in a legal order. Just as persistently those relations have re- 
sisted the process. If it is commonplace to say that the explanation lies in 
the strong emotional appeal of nationalism, it is by no means commonplace 
to advert to the stirring, the stimulating, even the intoxicating influence that 
the subjects of peace and war exert upon human behavior. In antiquity no 
less than in modern times this influence may be found imbedded in much of 
the finest literature. The late Augustine FitzGerald collected and translated 
expressions upon peace and war from the works of thirty-three Greek and 
Latin authors ranging from Homer to Procopius (490-563 A.D.). These 
have been arranged in chronological order by Professor Souter of the Uni- 
versity of Aberdeen and are published in this small but handsome volume. 


Poticy AND Ernics 1n Business. By Carl F. Taeusch. New York: 
McGraw-Hill Book Co. 1931. Pp. xi, 624. $5.00. 


It is almost impossible to exaggerate the breadth of research and the dili- 
gence of compilation revealed by this volume. Were this all, the book 
would deserve commendation. But diligence has been supplemented with an 
insight which cannot fail in its appeal to those of the legal profession who 
are seriously concerned with our economic order. The problems raised by 
big business and its methods — restraint of trade, price maintenance, price — 
cutting, commercial bribery, trade piracy—are fully discussed. If the 
treatment of strictly legal questions seems somewhat amateurish and the 
misuse of technical legal terms annoying, these defects are more than com- 
pensated for by the author’s demonstration of the use of extra-legal methods 
of social control. In those areas of the law where perfect legal control 
seems impossible, the development of extra-legal agencies is a factor of no 
little significance to the lawyer. 


Some PRESIDENTIAL ASPECTS OF THE PresmDENCY. By Norman J. Small. 
Baltimore: Johns Hopkins Press. 1932. Pp. 208. $1.75. 


This study of the development of the powers of the Chief Executive in 
the United States is interesting both to students of constitutional law and 
political science. Dr. Small sees the growth of the President’s power as 
intermittent, accelerated by the stronger incumbents in critical times. The 
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author presents their opinions on the authority of the office and, through 
a review of their official activities, the application of their theories in prac- 
tice. The subjects of this study include Washington, Jefferson, Lincoln, 
Roosevelt, and Wilson, with added material on the policies of Jackson in 
dealing with the removal of the bank deposits and Cleveland in handling 
the Pullman strike. Probably the best chapters are those on War Powers 
and on Legislative Leadership; in the latter, the methods employed by Roose- 
velt and Wilson are particularly significant. The possibilities of a more com- 
plete study and analysis of the subject are suggested by this short treatment. 


THE TRIAL oF Jesus oF NAZARETH. By Max Radin. Chicago: The Uni- 
versity Press. 1931: Pp. ix, 266. $3.00. 


Whenever Professor Radin bends his energies to a task, whatever it may 
be, something of value is produced. In the present volume he has subjected 
each of the gospel accounts of the trial of Jesus to critical scrutiny. His 
conclusions in most respects are not radically different from those advanced 
by one or another of his numerous predecessors in the task. There may, 
consequently, be those who would rather he had chosen a more fruitful 
subject for investigation. But the choice of a subject is the author’s pre- 
rogative, and the least that can be said for the present work is that it affords 
the reader a valuable opportunity to watch the operation of the author’s 
method in analyzing, criticizing, and marshalling the evidence. 





BOOKS RECEIVED 


ACCOUNTING IN LAw Practice. By Willard J. Graham and Wilber G. Katz. 
Chicago: Callaghan & Co. 

ADMINISTRATION OF THE GASOLINE TAX IN THE UNITED STATES, THE. By 
F. G. Crawford. New York: Municipal Administration Service. 

AMERICAN Bar LEADERS 1878-1928. By James Grafton Rogers. Chicago: 
American Bar Ass’n. 

BENJAMIN CHEW 1722-1810. By Burton Alva Konkle. Philadelphia: Uni- 
versity of Pennsylvania Press. 

BEVERIDGE AND THE PROGRESSIVE ERA. By Claude G. Bowers. Boston: 
Houghton Mifflin Co. 

Can Nations Be NeicHBors. By David Livingston Crawford. Boston: 
The Stratford Co. 

CaRSON THE ApvocaTE. By Edward Marjoribanks. New York: The Mac- 
millan Co. 

Cases AND OTHER MATERIALS ON PRIVATE CorPORATIONS. By George F. 
Canfield and I. Maurice Wormser, third edition by I. Maurice Wormser. 
Indianapolis: The Bobbs-Merrill Co. 

Cases ON Equity. Volume 3. Second edition. By Walter Wheeler Cook. 
St. Paul: West Publishing Co. 

Causes or War, THE. By Arthur Salter and others, edited by Arthur Por- 
ritt. New York: The Macmillan Co. 





552 HARVARD LAW REVIEW 


CERTAIN ImporTANT Domestic PoLicieEs oF WoopRow WILson. By Paul 
McKown. Philadelphia: University of Pennsylvania Press. 

CHILDREN’s JupcE, THE. By M. A. DeWolfe Howe. Boston: Houghton 
Mifflin Co. 

CODIFICATION AND DRAFTING OF ORDINANCES FOR SMALL Towns. By John 
F. Sly, Jefferson B. Fordham and George A. Shipman. New York: Mu- 
nicipal Administration. 

COLLECTION OF LocaL TAXES IN PENNSYLVANIA. By Blake Edwin Nichol- 
son. Philadelphia: University of Pennsylvania Press. . 

CoNTESTED DOCUMENTS AND ForcERIES. By F. Brewster. Calcutta: The 
Book Co., Ltd. 

CRIME FOR Prorit. Edited by Ernest D. MacDougall. Boston: The Strat- 
ford Co. 

DEVELOPMENT OF THE LEAGUE oF NATIONS IpEA. Documents and Corre- 
spondence of Theodore Marburg. Two volumes. Edited by John H. 
Latané. New York: The Macmillan Co. 

FEDERAL TAx HANpBook. By Robert H. Montgomery. New York: The 
Ronald Press Co. 

FINAL ForENsIc FaBLes. Second series. By “O.” London: Butterworth & 
Co., Ltd. 

HANDBOOK OF THE LAW oF EvipeNce. Fourth edition. By John Jay Mc- 
Kelvey. St. Paul: West Publishing Co. 

HistoricAL INTRODUCTION TO ENGLISH LAW AND ITs INsTITUTIONS, AN. By 
Harold Potter. London: Sweet & Maxwell, Ltd. 

Hotp Your Toncue. By Morris L. Ernst and Alexander Lindey. William 
Morrow & Co., Inc. 

HUNDRED YEARS OF QUARTER SESSIONS, A. By E. G. Dowdell. Cambridge: 
at The University Press; New York: The Macmillan Co. 

INTERNATIONAL SERVITUDES IN LAW AND Practice. By Helen Dwight Reid. 
Chicago: University of Chicago Press. 

IowA CRIMINAL Justice. By Rollin M. Perkins. Iowa City: Iowa Law 
Review. 

JupictaL System or METROPOLITAN CuHIcAco, THE. By Albert Lepawsky. 
Chicago: The University of Chicago Press. 

Lake Carco Coat RATE CONTROVERSY, THE. By Harvey C. Mansfield. 
New York: Columbia University Press. 

OTHER Peop.e’s Money. New edition. By Louis D. Brandeis. New York: 
Frederick A. Stokes Co. 

RESTATEMENT OF THE LAw oF ContTRACTS. Two volumes. St. Paul: Ameri- 
can Law Institute Publishers. 

Roap To REPEAL, THE. By Joseph Percival Pollard. New York: Brentano’s. 

SHorRTER Hours. By Marion Cotter Cahill. New York: Columbia Univer- 
sity Press. 

TRIBUNES OF THE PeopLe. By Raymond Moley. New Haven: Yale Uni- 
versity Press. 

UniTED STATES AND THE LEAGUE OF NATIONS 1918-1920, THE. By Denna 
Frank Fleming. New York: G. P. Putnam’s Sons. 

WANDERUNGEN GEWERBLICHER KORPERSCHAFTEN VON STAAT ZU STAAT. By 
Joachim von Spindler. Berlin: Carl Heymanns Verlag. 

ZESSIONSRECHT. By Karl Arndt. Berlin: Walter de Gruyter & Co. 





